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10
Introduction

overlooked dialogue with Schmitt. Neumann and Kirchheimer concede 
that there are at least some correlates to Schmitt’s political and legal 
theory in the everyday empirical universe, but, in contrast to Schmitt, 
they believe that a radical political project, complemented by a critical 
theory of society, should undertake to rid the political and legal status 
quo of them. Schmitt’s anti-universalistic decisionism reifies a number 
of troubling empirical trends by seeing them as constituting the core of 
political and legal experience, whereas Neumann and Kirchheimer 
trace such trends to irrational social and political tendencies which, in 
their view, can be attacked. Arguably, the most valuable facet of the 
liberal political legacy—the rule of law and a set of complementary insti
tutions essential to it—is severely threatened today. Schmitt makes that 
crisis the starting point for an attack on liberalism and opts for a fascist 
alternative, whereas Neumann and Kirchheimer (more subtly than 
Schmitt) acknowledge the seriousness of the crisis of political liberalism 
but defend the unfulfilled and, in their view, implicitly subversive univer- 
salism of classical liberal political thought and champion and restate the 
rule of law-ideal. Partiy because political-theory students had little inter
est in Schmitt until recently, this aspect of Neumann’s and Kirchheim- 
er’s intellectual project has long gone unnoticed. Now that Schmitt has 
returned to haunt us, we need to recall and restate that project.

I generally treat Neumann and Kirchheimer separately. Although they 
shared in many ways a common intellectual agenda and worked to
gether at the Institute for Social Research, significant differences natu
rally distinguish these authors. Indeed, it seems to me that these 
differences are helpful for illustrating how fascism and the demise of 
Weimar democracy constituted a pivotal “learning experience” for the 
first generation of Frankfurt-based critical theorists. At many junctures 
in the narrative that follows, I emphasize those differences. As a result, 
the historical and conceptual stories tend to merge. My analysis of Neu
mann’s and Kirchheimer’s break with an idiosyncratic type of Schmitt- 
tinged Marxism and the gradual articulation of a critical theory of mass 
democracy can be illustrated by means of a chronological analysis of the 
authors’ intellectual development.

Carl Schmitt Meets Karl Marx
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What explains the lifelong fascination of two of our century’s most pro
vocative left-wing political theorists with the shady figure of Carl 
Schmitt? Why would a pair of authors intent on recovering the emanci
patory implications of the modern rule of law be so obsessed with its 
ipeanest critic?

Franz Neumann and Otto Kirchheimer devote much of their impres
sive intellectual energies to analyzing the ongoing crisis of the rule of 
law. They describe the disintegration of classical formal law and its re
placement by worrisome discretionary administrative decrees; they show 
how parliamentary institutions no longer play the role that early liberal 
defenders of the rule of law envisioned for them; they argue that the 
demise of the liberal state/society division demands a new “social rule 
oJF law,” making the unfinished quest for social and economic equality 
ijs centerpiece; most originally and radically, they suggest that capitalism 
is ultimately incompatible with the unfinished project of the rule of law, 
apd that as long as we refuse to challenge capitalism, the rule of law 
will at best be flawed and incomplete. For the mature Neumann and 
Kirchheimer the centrality of the dialogue with Schmitt stems from this 
taroader project. In their eyes, not only does Schmitt’s legal and political 
theory constitute a vicious critique of those ideals that they think critical 
social theory must learn to take seriously, but the very conceptual struc
ture of Schmitt’s theory unambiguou|sly expresses key features of the 
present crisis of constitutionalism. Schmitt’s argument for the primacy 
of the “the exception” \is-a-vis the “norm” parallels a number of real
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trends in twentieth-century legal development; his brand of political de- 
cisionism has some concrete correlates in a political universe where situ
ation-specific emergency law plays a key role; his anti-universalist friend/ 
foe model of politics matches too many of the bloody tribalisms so famil
iar to our political universe; his critique of traditional conceptions of 
state sovereignty corresponds to an ambiguous and worrisome demise 
of traditional forms of state authority; his mocking deconstruction of 
discursive conceptions of parliamentarism unfortunately mirrors the 
fact that certain traditional liberal institutions no longer provide ade
quate means for institutionalizing political debate and exchange. How
ever horrible its normative structure, Schmitt’s attack on the rule of law 
unfortunately corresponds to a variety of empirical trends suggesting 
that liberal constitutionalism is under attack and that we have yet to 
develop a suitable replacement for it.^ A defense and reconceptualiza
tion of the constitutionalist agenda thus must aggressively challenge 
Schmitt, not only showing that his theory is the product of an illiberal 
and antidemocratic author intent on negating the West’s most valuable 
political achievements, but also demonstrating how we can counteract 
gjjipii'ical tendencies in contemporary law and politics embodied in his 
theory. We need more than a restatement of liberal political values re
minding us of how Schmitt obviously stands opposed to them. We also 
need a critical theory showing us how we can begin to drive the specter 
of Carl Schmitt from the horizons of political experience.

Precisely that critical theory is what the mature Franz Neumann and 
Otto Kirchheimer offer us, and an interpretation and critical analysis of 
its strengths and weaknesses constitutes my central theme. But before 
we can begin to examine its main features we will have to take a closer 
look at an earlier moment in the relationship between Schmitt and the 
Frankfurt school’s resident political theorists, a moment well before ei
ther Neumann or Kirchheimer had developed an adequately critical 
view of Schmitt or an appropriately appreciative assessment of the rule 
of law. While the mature Neumann and Kirchheimer distinguish clearly 
between the normative ills of Schmitt’s decisionist theory and what it 
sometimes implicitly tells us about the sad state of twentieth-century pol
itics, neither author at first succeeds in making this distinction incisively 
enough. During the late twenties and early thirties, both of them disas
trously integrate core features of Schmitt’s theory into their own norma
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five theorizing. As we will see, both the young Kirchheimer’s uncritical 
appropriation of Schmitt (discussed in this chapter) and Neumann’s 
more subde borrowing (analyzed in chapter 2) prove intellectually fatal 
for both writers during this period.

Were it not for the sudden revival of interest in Carl Schmitt, we prob
ably could simply dismiss this early moment in the history of the Frank
furt school as litde more than the “sin of youth” that Jurgen Habermas 
has recently dubbed it.^ But contemporary attempts to “learn from 
Schmitt”—at times strikingly like those of the youthful Kirchheimer and 
Neumann—have suddenly given their early brand of “left-Schmittian- 
ism” a new significance.

Because of the centrality of Carl Schmitt’s “concept of the political” 
both for his own theory and for Neumann’s and Kirchheimer’s appro
priation of it, I begin with a critical exegesis of it (part I). I then offer 
an interpretation of Kirchheimer’s Schmitt-Marx medley that focuses on 
its explosive fusion of a number of antimodern ideas with characteristi
cally modernist theoretical moves (part II). I argue that the young Kirch
heimer’s Schmitt-inspired model of an alternative socialist legal order 
unfortunately points to key components of Schmitt’s own vision of an 
explicidy fascist system of law. Whatever Schmitt’s explicit political pref
erences during the 1920s, central elements of his theory early on antici
pated some of the most onerous facets of totalitarian law (part III).

1 Carl Schmitt’s Concept of the Political

In Max Weber’s political and legal theory, we find a foreshadowing of 
the crisis of the liberal rule of law. Weber’s mammoth Economy and Society 
appreciatively chronicles the emergence of a secularized system of “ra
tional legality” made up of general legal norms like those whose advan
tages liberal political philosophers long emphasized, yet Weber’s 
discussion ends with an anxiety-ridden analysis of new modes of regula- 
toty “social law,” which he thinks undermine the coherence and calcula- 
bility of bourgeois formal law and could lead to its demise. Weber offers 
a cautious restatement and defense of both the separation of powers 
and the ideal of an independent judiciary, but he also nervously admits 
that the demands of twentieth-century politics are probably destined to 
generate an unprecedented accumulation of legislative power in the
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hands of legal experts and maybe even a bureaucratic “shell of bondage” 
making us “as powerless as the fellahs of ancient Egypt. Prophesying a 
decline of parliamentary institutions that arguably has continued un
abated since his death, the German liberal doubts that a central repre
sentative legislature can play the dominant role that classical defenders 
of the rule of law imagined for it. In clear tension to his respectful ap
propriation of the parliamentary tradition, Weber comes to think that 
modern democracies need awesome “caesaristic” leaders outfitted with 
a tremendous variety^ of powers if they are to survive.

Most significantly for our discussion, Weber suggests a view of politics 
only minimally tied to the Enlightenment and the rule of law generated 
by it. In Weber’s view, the Enlightenment’s political and legal theory 
Succumbed to a faith in universalistic natural law unacceptable in a dis
enchanted universe like our own.'^ Although for authors in that era the 
generality of law was a guarantee of its expressing the common good or 
general will, for Weber it becomes little more than an instrument for 
providing minimal legal security for individuals in his view unavoidably 
battered about by the massive public and private bureaucracies of the 
modem world. For those in the Enlightenment who endorsed some ver
sion of the social contract, political legitimacy rested, at least implicitly, 
on a decision-making process involving autonomous, equal, and rational 
agents. Less hopefully, the “late liberal” Weber leaves us with a concept 
of politics indebted more to Nietzsche than to Rousseau or Kant: “Poli
tics means conflict,” he dramatically announces.® Doomed to suffer 
(and enjoy) the ambivalent freedoms of modernity, we are necessarily 
left without verifiable universal certainties about our most basic values. 
Only resolute “final decisions,” incapable of being universally justified, 
now provide us with an orientation for moral and political action. Weber 
struggles to show that the scientific method can still help us gain clarity 
about the nature and implications of value choices made in the “iron 
cage” of modernity, and he certainly believes that science legitimately 
demands that we confront the possibility that a specific course of action 
might be inconsistent with a particular set of value preferences. But his 
analysis in some respects ultimately emphasizes more the limits of sci
ence than its capabilities. In Weber’s view, the political arena is essen
tially a battlefield for representatives of competing value choices, each 
of whom accumulates possibilities for (state-based) coercion, which may
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at some point have to be used against those with alternative value prefer
ences. Politics is a “final instance” or juncture where competing ideolo
gies wage a battle for control over our hearts necessarily left unresolved 
by science’s modest and incomplete attempt to conquer our minds. In 
part because modernity permits no universally acceptable standards for 
mediating between competing political alternatives, the political sphere 
is inevitably conflict-ridden and potentially violent. And where science 
grows silent, the dictates of political struggle speak ever more loudly by 
demanding that we commit ourselves to some set of “choices.”®

Carl Schmitt’s pivotal work of 1927, ‘The Concept of the Political,” 
draws much of its underlying inspiration from key elements of Weber’s 
view of politics.^ But Schmitt radicalizes all the most troublesome aspects 
of Weber’s decisionism while abandoning those features that still made 
Weber a true liberal.

This becomes clear at the very outset of ‘The Concept of the Politi
cal,” where Schmitt makes a claim for the autonomy and distinctiveness 
of alternative forms of human activity, forming spheres that he insists 
are based on a unique set of criteria. Weber argues analogously that 
“rationalized” modern societies are characterized by the emergence of 
spheres of activity organized according to internal logics distinct and 
autonomous from those of competing “life” or “value” spheres, and, just 
as Schmitt does here, he focuses on the inevitability of potentially violent 
conflict for making sense of the dynamics of politics.® In his elaboration, 
Schmitt argues that in the aesthetic sphere we distinguish, for example, 
between “beautiful” and “ugly”; this distinction allegedly encapsulates 
what the practice of aesthetics is all about, namely the attempt to sepa
rate the beautiful from the ugly. Similarly, morality is concerned with 
the problem of “good” and “evil,” whereas the basic dynamics of eco
nomic activity are captured by the criteria of “profitability” (Rentabilitdt) 
and “unprofitability.” Schmitt postulates that politics should also be seen 
as a sphere of human activity with an underlying criterion all its own: 
thus his distinction between “fnend” and “foe.” In Schmitt’s view, poli
tics is essentially conflictual, and most fundamentally a struggle between 
political allies and enemies. The criterion of friend versus foe cannot be 
equated with or reduced to antinomies like “good versus evil” or “pro
ductive versus nonproductive.” Just as those criteria describe the essen
tial characteristics of autonomous and relatively distinct forms of activity.
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so too does the criterion of friend versus foe capture the essence of 
political activity and the basic rules of the political universe. For Schmitt, 
a world without friends or foes would therefore be a world without 
politics.®

Now this is not to claim that political struggles are unrelated to moral, 
economic, and even aesthetic conflicts. Though basically independent, 
the political sphere is not altogether insulated from other facets of social 
existence. But because politics is ultimately concerned with the question 
of life or death, and whether a political agent or entity survives or not, 
politics is, in an important sense, superior to competing value spheres. 
Despite the fact that politics borrows themes from other spheres of hu
man activity it nonetheless has a logic of its own prior to theirs.^® When 
morality, aesthetics, or economics appears to have become of central 
importance for politics, this is, in Schmitt’s view, only because they have 
come to be governed by the criterion of friend versus foe. ‘The concepts 
of friend, foe, and struggle only gain their real significance through the 
fact that' they relate in particular to the real possibility of killing” the 
other. “War is only the utmost realization of enmity” in politics.^^ The 
political foe is characterized precisely by the fact that he or she may at 
some point need to be killed and is thus an opponent or enemy in the 
most intense possible sense of the term. If spheres of activity that at first 
seem nonpolitical dominate the political sphere, this merely shows that 
moral, economic, or aesthetic conflicts have been subdued by the logic 
of friend versus foe and that such tensions have become so heated that 
there is a “real possibility” of killing economic, moral, or aesthetic oppo
nents. Normally, such disagreements do not result in murdering one’s 
opponent. But if they take an “intense” (and potentially violent “politi
cal”) character, they might. Antagonistic social classes are now ready to 
wage war against each other on the b^is of what classical liberalism once 
considered private concerns about the economy; religious differences 
suddenly take a nasty turn and different sects prepare to go to the barri
cades and do battle. In such moments, economic and moral conflicts 
transcend the value spheres from which they emerge and now concern, 
in Schmitt’s view, the eminently political question of “existence.”

The most immediate source of Schmitt’s belief that the “real possibil
ity” of violence is essential for understanding politics lies in his distaste 
for the moralistic “fictions and normativities” of those who aspire to cre
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ate. an alternative political world where violence has somehow been 
tamed and is no longer a common way to resolve intense political con
flicts. For Schmitt, the “real possibility” of violence is a permanent and 
determinative feature of political existence. The quest to change this 
undeniable precondition of politics is either irrelevant as far as grap
pling with existing political contingencies is concerned or, worse, repre
sentative of a form of politics that, in its self-righteous striving to rid the 
world of violence, inevitably destines humanity to fight even more brutal 
wars. In making use of moralistic talk about ending all wars and about 
hurnanity’s “universal” interest in establishing a peaceful world commu
nity, liberal universalists in Schmitt’s view are forced to wage the most 
brutal wars of all.^^ Schmitt radicalizes Weber’s decisionist theory and 
thus, is even more dismissive of the role of “normativities” in politics than 
the idiosyncratic liberal Weber ever was. Despite his own insistence on 
the .limits of universal normative truths for politics, Weber nonetheless 
claims that an ^‘ethics of responsibility” follows from the very structure 
of the modern political sphere. Though normative certainties have been 
banned from modem politics, politics still implies a minimal ethics de
riving, however paradoxically, from its own basically disenchanted stmc- 
ture. Because force is the means or tool distinct to politics, a political 
agent necessarily has to grapple with the problems posed by violence, in 
particular the fact that an agent’s basic intentions inevitably manifest 
themselves in contradictory and unforeseen ways in a world “governed 
by demons” and haunted by the specter of force. Insofar as political 
action ultimately rests on the possibility of employing force, gaps be
tween the actor’s intentions, the actual form taken by political action, 
arid the real-life consequences of action properly have an overriding 
importance for the political actor. In Weber’s view, those who refuse to 
grapple with the implications of political violence are thus nothing but 
political “children”; this is why he famously demands that political 
agents act “with the head” and with a sense of “measure.” Weber stmg- 
gles to counteract the more radical and worrisome implications of the 
decisionist outlook. Insofar as we “choose” to act politically, we should 
obey the dictates of the political sphere, just as those who choose reli
gion or science should obey their basic mles. The most important of 
these rules is that we consider the implications of that medium 
(violence) particular to politics with reflectiveness and care, just as the
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religious person can be expected to respect religious rituals or the scien
tist the general standards of the community of scholars.

In contrast, Schmitt doubts that a consistendy decisionist oudook 
leaves us any room for even a modest ethics of responsibility, and no 
signs of it can be detected in his concept of the political. His decisionism 
lacks even the barest echoes of the “old European rationalism,” which 
still haunt Weber. As we will see, a glamorization of violence, and not 
simply Weber’s rather worrisome acceptance of the centrality of vio
lence for understanding politics, results. For Schmitt, the foe “is simply 
the Other, the Alien, and it is enough for his being that he is in a partic
ularly intensive sense existentially something Other and Alien, so that 
in the case of a conflict he means the negation of one’s own form of 
existence and therefore must be guarded from and fought off, in order 
to preserve one’s own appropriate form (eigene, sdnsmafiige Art) of life.” 
Mainly because Schmitt believes that the political sphere is fundamen
tally distinct from morality, the determination of the foe can have noth
ing whatsoever to do with “fictions and normativities : to see politics as 
being regulated by “normativities” (universal moral claims, for example) 
would deny its autonomy.^® The final decision about who the foe is can 
be legitimated on the basis of any conceivable ground, and it suffices 
for Schmitt to comment that “[the foe] is simply the Other, the Alien,” 
and that political action gains guidance from “a pure decision not based 
on reason and discussion and not justifying itself, that is,.. . an absolute 
decision created out of nothingness.”^® Having eliminated the most 
minimal ties between politics and morality, Schmitt reduces the core 
of politics to an abstract and formal “choice” capable of taking on any 
conceivable content; indeed, Schmitt’s own widely acknowledged politi
cal opportunism is likely one consequence of this conceptual move, 
emerging in part from his insistence on the centrality of “intensity” for 
determining political action’s “authenticity.” Even if we can detect the 
prospect of this development in Weber’s more moderate decisionism, 
only in Schmitt’s theory do the dangers of a political sphere liberated 
from all normativities manifest themselves most unambiguously: mod
ern politics, it seems, is doomed to the vagaries of a political existential
ism whose chief aim lies in warding off “alien” forms of “life.”

The basic argument of The Crisis of Parliamentaiy Democracy (1923) is 
little more than an empirical gloss on a more profound and nasty attack
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on the possibility of “government by discussion,” an argument which 
derives from the more fundamental ideas articulated in ‘The Concept 
of the Political.” Given Schmitt’s view of politics, the idea of a universal 
moral consensus resting on a process of rational will formation has to 
be interpreted as just another universalistic normativity with no rightful 
place in the political sphere. In his view, an authentic political theory 
has no room for naive moralistic ideas like that of the social contract or 
a set of related (universalistic) conceptions about political equality, the 
rule of law, or any of an array of liberal political institutions. The prob
lem with parliamentarism is not simply that it has been overwhelmed 
and rendered anachronistic by a set of sudden and unexpected social 
and political transformations, but that its preference for negotiation, 
compromise, and debate conflicts head-on with the decisionist core of 
all genuinely political experiences.^^

Schmitt’s reformulation of the concept of sovereignty, which makes 
up the central theme of his Political Theology, is similarly implied by the 
stru/cture of the concept of the political. Because Schmitt believes that 
the political universe is unavoidably divided into alien friends and foes 
tortured by the ever-present threat of violence, refusing to make a deci
sion about who those friends and foes are is equivalent to ignoring the 
basic laws of the political sphere. In direct contradistinction to Weber’s 
sober call for political responsibility, Schmitt tells us straight out that it 
is much more important to make a decision than that it be a particularly 
reflective or correct one. By valorizing a “sovereign decision” above and 
beyond any normative principles, Schmitt thereby points to a reconcep
tualization of sovereignty in terms of the person “who decides on the 
exception.”^® The insurmountable break between morality and politics 
culminates in the vision of a political universe dominated by the experi
ence of the “norm-less exception,” meaning, most dramatically, a mo
ment of crisis when the existence or life of a political entity is seriously 
threatened, but referring more broadly in Schmitt’s view to a diverse 
variety of political phenomena incapable of being captured or sub
sumed under a set of universally applicable normativities or norm-based 
legal rules. Judicial action, for example, always involves an irrational in
determinate decisionist moment, and the traditional liberal view that 
judicial decisions are properly subordinated to general norms is pro
foundly misleading.^® Analogously, no set of general constitutional
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norms can cover the unpredictable exigencies of the political crisis: 
‘There exists no norm that is applicable to chaos. It can never be 
ascertained beforehand what a political emergency (or legal chaos) re
quires of a particular political entity. As a result, the typically constitu
tionalist attempt to place legal restraints on the exercise of political 
authority during an emergency is not only theoretically ill-founded but 
potentially disastrous politically. How can constitutionalists be so sure 
that a political entity might not require an unprecedented centralization 
of authority, or an exercise of violence necessarily unforeseen by any 
constitutional clause or general legal norm? Because the possibility of 
arbitrary and unrestrained force can never be eliminated from the polit
ical universe, sovereignty must be redefined in terms of that political 
agent who monopolizes “the last decision,” or that actor capable of tak
ing on all the potential dangers of a political universe as unavoidably 
irrational and violent as our own; the guarantee of sovereignty necessar
ily belongs to the core of any genuine mode of politics. Insofar as exis
tentially authentic politics is characterized precisely by its liberation 
from all normativities, the height of political action—sovereignty— 
needs to be defined in terms of the command of that moment or excep
tion where normativities (or norm-based legalisms) are most irrelevant. 
But if the sovereign alone “decides whether there is an extreme 
emergency as well as what must be done to eliminate it,” he or she 
must also have the power to determine when a situation of normalcy 
exists.^^ In this way as well, the exception is primordial vis-a-vis the 

norm.
Essential to sovereignty is what Schmitt describes, in ‘The Concept of 

the Political,” as political “unity.” Political entities are not threatened 
simply by external foes. Domestic or internal foes and the possibility of 
civil war also constitute a potential challenge to “one’s own, appropriate 
form of life.”Divided political entities have no chance of surviving in 
an unstable political universe, and they often suffer the consequences 
of this failing: “That a folk no longer has the power or the will to main
tain itself in the sphere of the political does not mean that politics disap
pears from the world. Only a weak folk disappears. A far-reaching 
and substantial uniformity, or “homogeneity” as Schmitt often describes 
it, in the political sphere is a key presupposition of political strength. A
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mere shared commitment to any set of formal political procedures is 
inadequate if a political community is to rest on an unambiguous 
friend/foe constellation.^'* In developing this claim, Schmitt refers to 
Rousseau, but he strips Rousseau of any of his more defensible features. 
The eighteenth-century French philosopher allegedly sensed the cen
trality of homogeneity for authentic politics in arguing that a true de
mocracy exists only where it presupposes a “homogeneous folk” and 
where there is no real basis for distinct political parties, religious differ
ences, special interests opposed to the general will, or relatively stable 
majority/minority constellations.^^ In Schmitt’s theory, homogeneity ul
timately refers to a substantial sameness of themes or issues having a 
political significance. Given the tremendous diversity of potentially po
litical issues in the contemporary world, Schmitt has to demand, ulti
mately, that homogeneity be extremely extensive. It is striking that he 
criticizes Rousseau’s original formulation for still including a number of 
liberalistic and individualistic moments: insofar as Rousseau’s reliance 
on the metaphor of the social contract is based on the picture of an 
agreement between individuals who first must enter into it, it still is 
predicated on some degree of political pluralism.

Because Schmitt’s anti-universalism prevents him from excluding the 
possibility of any specific configuration of friend/foe relations, he 
admits that homogeneity can take many equally legitimate forms and 
that its manifestation depends merely on what issues have taken a truly 
intense and potentially explosive form at any particular juncture.^® Not 
only does his hostility to normativities in the political sphere leave him 
helpless to criticize racism or virulent nationalism, but he generally ends 
up arguing that ethnic or national homogeneity is to be preferred given 
its manifest intensity in the contemporary world as a basis for friend/ 
foe constellations and as a source of political unity.^^ Schmitt would like 
us to think that this tendency to privilege irrationalist forms of political 
identity is simply due to the fact that such conflicts are so common in 
the rather ugly terrain of contemporary politics. But this self-defense at 
the very least obscures his tendency to reduce the “ought” to the “is”: 
Schmitt’s belief in the basic irrelevance of universalistic normativities to 
politics repeatedly leads him to fuse normative and empirical claims in a 
confusing and irresponsible fashion. Obviously, much of real-life politics
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involves arbitrary and irrational racist and nationalist conflict. The real 
question is whether it should stay that way.

Having denied normative issues any autonomy in the political sphere, 
Schmitt cannot even begin to answer that question.

2 Modernist Antimodemism

If Schmitt’s “Concept of the Political” undoubtedly constituted an im
plicit attack on the Weimar Republic and its failed aspiration to realize 
Germany’s first constitutionalist liberal democracy, his precocious 
young student Otto Kirchheimer’s reconstruction of Schmitt’s ideas, un
dertaken for a set of socialist journals generally affiliated with the left 
wing of the SPD (with which Kirchheimer identified) during the late 
twenties and in the 1930 volume Weimar—and What Thenfwzs explicitly 
so.^® In 1927 Kirchheimer attended a seminar offered by Schmitt at the 
University of Bonn on “the concept of the political,” and the ideas 
Schmitt'articulated in the seminar clearly had a direct impact on the 
twenty-two-year-old radical. Kirchheimer combines Schmitt’s concept of 
the political with a set of classical Marxist ideas and then outfits this 
theoretical fusion with a far richer empirical analysis than can be found 
in Schmitt’s own writings from the twenties. The result is not only quint- 
essentially left-Schmittian but appropriately explosive.

This is most clearly the case in “The Socialist and Bolshevik Theory of 
the State,” a fiery 1928 polemic unfavorably contrasting the moderate 
socialism of the Second International with the (allegedly) more authen
tically political theory and practice of bolshevism. Originally part of a 
doctoral dissertation written under Schmitt, it is Kirchheimer’s most ex
plicitly Schmittian work, and, in both its rhetoric and theoretical catego
ries, it reveals his teacher’s inordinate influence. Kirchheimer 
dramatically announces in the essay that social democracy’s basic flaw is 
its refusal “to decide”: in its willingness to compromise with bourgeois 
political foes, it obfuscates the very nature of politics by closing its eyes 
to the fact that only a decision to act ruthlessly against the bourgeois foe 
guarantees socialism any future. According to the Marxist reworking of 
Schmitt undertaken in the essay, the fiiend/foe divide of our time lies 
between a working class forced to sell its labor power and capitalist prop
erty owners who buy it, and the great error of moderate social democ
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racy (and the Weimar political order itself, which rests on a class 
compromise between liberal middle-class and reformist working-class 
groups) is the failure to recognize the full import of the basic enmity 
between the proletariat and the bourgeoisie. Repeating Schmitt’s own 
claim that revolutionary socialism a la Sorel or Lenin constitutes a left- 
wing doctrine with strongly decisionistic overtones, Kirchheimer goes so 
far here as to praise Leninism for advocating, in contrast to reformist 
socialism, “a doctrine of unmitigated, all-embracing struggle,” and he 
enthusiastically applauds the Soviet Union for pursuing a brand of poli
tics that ruthlessly distinguishes friend from foe.^® “Of fundamental im
portance for every political theory ... is to what extent it takes account 
of, and. admits into its texture, the principle of emergency.”^® Soviet 
strategists understand the centrality of the emergency and, faced with 
internal and external threats, are ready to act ruthlessly against their 
enemies without qualms about establishing a dictatorial regime as a way 
of undertaking the crucieil task of integrating their supporters according 
to a set of far-reaching shared ideals. Relying on Sorel, the young Kirch
heimer commends the Bolsheviks for evoking a myth glorifying the vir
tues of world revolution, claiming that it helps unveil and clarify the real 
structure of friend/foe antagonisms and aids the working classes in their 
struggle for liberation. Mythical thought demasks the normativistic “in
dividualistic ethics” and “unreal, intellectually motivated class conscious
ness” of the Second International, showing it be to an inauthentic mode 
of “third-class liberal” politics, inferior to Sorel and Lenin’s insistence 
that ethics must be subordinated to the dictates of the political struggle. 
Soviet mythmaking is, in any case, more eflfective than reformism’s phi
listine “medley of economic development and democracy, of majority 
vote and humanitarianism.”^^ Again echoing Schmitt, Kirchheimer tells 
us that Marx himself was an old-fashioned moralistic rationalist, whereas 
Sorel’s irrationalism and Lenin’s militant, myth-inspiring socialism real
ize the true kernel of Marx’s theory, namely, the doctrine of the class 
struggle. Socialism should dump the Enlightenment heritage from 
which classical Marxism drew its normative energies; Marx’s real 
achievement stemmed from his acknowledgment of the existential in
tensity of class-based friend/foe antagonisms.

Like many other fledgling democracies in the West, the indecisive 
Weimar Republic is a “mere shell” of the state. The state apparatus there
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is “something less than itself,” because it continues to tolerate, and even 
debate with, its foes.^^ Because Weimar attempts to bring together truly 
antagonistic political groupings with radically distinct worldviews, Eurch- 
heimer argues that it surrenders its political character by failing to 
achieve homogeneity and guaranteeing the preconditions of 
Schmittian-style sovereignty. This manifests itself directly in the fact that 
the state apparatus has been given as little real decision-making preroga
tive as possible, and that state authority is broken up and dispersed 
among an amorphous mass of distinct, decentralized administrative 
units (for example, social welfare agencies and new labor and wehare 
courts) pursuing diverse and sometimes even contrary goals. Weimar 
sacrifices its ‘Svill” and “substance” in favor of “formalistic” institutions: 
the democratic state “tends to disappear behind its own legal mecha
nism.”^^ The emerging German welfare state and the imperatives of the 
politics of class compromise it depends on inevitably result in the im
possibility to find, in our age of formally democratic structures aiming 
at social equilibrium, a satisfactory answer to the question of who is the 
wielder of sovereignty, that is, who makes the actual decision in a con
flict situation.When state authority is spread thin among subsidiary 
administrative institutions aspiring to mediate and tame explosive con
flicts by legal means, who can really be said to be sovereign? Where 
could authority be adequately centralized so as to take on the exigencies 

of the emergency?
In a series of articles, written on the occasion of the tenth anniversary 

of the Weimar Constitution on 1929 and then in the fascinating YJd- 
mar—and What Then?, Kirchheimer elaborates upon his Schmitt-Mare 
medley in order to trash the fragile republic’s constitutional structure.^^ 
Like social democracy, the Weimar Constitution refuses to acknowledge 
the basic laws of friend/foe politics. Naively undertaking to combine 
liberal, socialist, democratic, bourgeois, and even religious viewpomte, 
the Weimar Constitution is “without a decision” and destined to fail m 
what many of Kirchheimer’s contemporaries on the German Left (Franz 
Neumann being prominent among them, as we will see) take to be the 
constitutional endorsement of a transitional postcapitalist social and po
litical order. Little more than the legal embodiment of the necessarily 
momentary political constellation of war-weary Germany, the constitu
tion fails to bring together the country’s diverse and antagonistic pohti-
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cal forces according to a set of common political views and a common 
pfogram for “action,” and it is thus not merely formalistic but downright 
morally relativistic. The figure of Hans Kelsen haunts Kirchheimer’s ar
gumentation here. The neo-Kantian and moderately left-wing Kelsen 
had argued that modem democracy was appropriate to a relativistic 
worldview that could no longer rest on the acknowledgement of any set 
of absolute values. A belief in moral absolutes leads to political authori
tarianism, Kelsen insisted, whereas a recognition of the possibility of 
intellectual fallibility implies the virtues of political tolerance, free 
speech, and political equality; anyone’s view, after all, could turn out to 
be correct. The democratic “method” corresponds to a disenchanted, 
fallibilistic conception of knowledge.^® From Schmitt’s perspective, 
Kelsen’s relativism expresses a profoundly and typically liberal antipoliti
cal nihilism. Kirchheimer builds on his teacher’s own views in arguing 
that the Weimar Constitution’s alleged embodiment of a related constel
lation of ideas is a sign of its confused moral and political status. For 
Schmitt’s young protege, the Left would do well to stop fetishizing the 
constitution. Socialists should instead prepare themselves to wage a rev
olutionary stmggle with the aim of establishing a homogeneous social
ism alone capable of guaranteeing a stable and genuinely political 
regime.

Now it is hardly difficult to imagine why Schmitt’s theory was attractive 
to Kirchheimer as he stmggled to develop a radical critique of the Wei
mar Republic in the late twenties. The German republic was, in fact, 
besieged by a threatening constellation of right-wing and nationalist 
foes, and Schmitt’s view that a genuine, politically authentic democracy 
needed to rest upon homogeneity struck his young student, unsurpris
ingly, as a sensible starting point for a socialist alternative. Haunted by 
the specter of an ambiguous and incomplete revolution and the “real 
possibility” of civil war, the everyday universe of Weimar politics must 
have seemed to confirm for Kirchheimer Schmittian insights about the 
primacy of the “norm-less exception.” In any case, it had to appear more 
concrete and politically astute than the self-confident platitudes of offi
cial liberal and social democratic rhetoric. Finally, if nineteenth-century 
Marxism was too often dismissive of formal democracy and the so-called 
bourgeois rule of law and far too blind to the dangers of its own Jacobin- 
inspired assumptions about the virtues of a homogeneous, conflict-free
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postcapitalist order, Carl Schmitt’s concept of the political must have 
seemed to offer the perfect complement to Marx’s critique of capitalism 
for a young Marxist like Kirchheimer.^^

Whatever the immediate roots of Kirchheimer’s attraction to 
Schmitt’s ideas, the results serve only to demonstrate the ruinous conse
quences of a theory that takes the ugliest facets of the political status 
quo as a normative starting point; the realism misleadingly attributed to 
Schmitt by writers like Paul Piccone and G. L. Ulmen is not necessarily 
an intellectual virtue when political reality at a specific historical junc
ture takes a particularly inhumane form.^® Kirchheimer’s Schmitt-Marx 
synthesis relies, in fact, on a set of implicit and unacceptable normative 
claims incompatible with the very presuppositions of a defensible con
ception of a modem political universe. If some elements of this intellec
tual constellation indeed do correspond to certain trends in our world, 
that should be taken as evidence for the unsatisfying and normatively 
undeveloped status of contemporary politics and by no means as a sign 
of the sophistication of Schmitt’s theory. To a great extent because of its 
Schmittian features, the young Kirchheimer’s fiery polemics too often 
amount to a mere foil for attacking a more formidable foe than either 
reformist socialism or liberalism—namely, the most minimal normative 
achievements of modernity itself.

The Schmittian quest to decouple politics from morality at first glance 
seems, as we have seen, to be a characteristically modernist theoretical 
move. Did not Weber himself persuasively argue that contemporary poli
tics can no longer legitimate itself on the basis of substantive worldviews, 
such as the religious-inspired systems of natural law so crucial to the 
history of Western political development? Is it not, in fact, difficult to 
imagine how a modern, morally pluralistic community could ground 
itself on something like Christian natural law or classical natural right? 
It seems to me that Weber is right to doubt that these possibilities are 
acceptable to us today. But the real question is whether this situation 
has to leave contemporary politics in the Schmittian, normative limbo 
of radical decisionism, where the mere intensity of an abstract decision 
or choice becomes the central standard by which we can allegedly deter
mine the correctness (or, more precisely, authenticity) of political ac
tion. Must the demise of the relatively far-reaching value homogeneity 
of the distant past leave us with a vague and disturbing brand of political
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existentialism? Are we thus forced to choose between the Scylla of sub
stantial, premodern value homogeneity and the Charybdis of political 
existentialism, or might there be a more defensible alternative available 
to us? In subsequent chapters, we will see how the mature Otto 
Kirchheimer and Franz Neumann try to sketch just such an alternative 
in the form of a critical model of the democratic rule of law. But let me 
suggest that the answer provided by Schmitt and his eager leftist pupil 
here is a highly peculiar antimodern existentialism. However paradoxi
cally, the Schmittian project combines both the ills of the Scylla of 
premodern value homogeneity and the Charybdis of a typically modern
ist brand of political existentialism. Indeed, Schmitt’s theory is so explo
sive precisely because it gives an antimodern program a modernist 
gloss.

As we have seen, both Schmitt and the young Kirchheimer insist on 
the importance of homogeneity for preserving political unity and guar
anteeing truly sovereign political action, and both give the concept of 
homogeneity extremely substantial overtones and link it to a broader 
aAfi-universalistic political existentialism.^® For Schmitt, homogeneity 
can take a number of forms, but he repeatedly emphasizes the advan
tages of common ethnicity or nationality as a prerequisite for authentic 
fripnd/foe politics. Despite his own anti-universalistic proclivities, the 
young Kirchheimer does not share his teacher’s interpretation of homo
geneity, yet his version of it nonetheless continues with its own deeply 
troubling implications. Socialism a la Carl Schmitt does not refer simply 
to an egalitarian distribution of social and economic resources. Kirch
heimer insists, in ‘The Socialist and Bolshevik Theory of the State,” that 
a truly democratic and socialist society is fully integrated on the basis of 
a basic decision for a set of substantive common values, or an 
“agreement on fundamental values,” and he explicidy contrasts his 
Schmitt-inspired vision of a socialist ‘Value democracy” (Wertedemokratie) 
and the related idea of a homogeneous socialist people that has hero
ically avoided third-class, universalistic normativities to the purported 
moral relativism of liberal democracy and its failure to choose sub
stantive moral values existentially. Though Kirchheimer’s conception 
of values is admittedly far from being perfecdy unambiguous, and de
spite the fact that the description he offers of a socialist value democracy 
remains in many ways undeveloped, he, like Schmitt, explicidy insists
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that a tacit agreement on the rules of the game as emphasized by formal 
democracy’s defenders is inadequate. If socialist value democracy is to 
distinguish successfully between friends and foes, something much 
more substantial and far-reaching in quality is called for.^® In any event, 
Kirchheimer’s socialism would probably not be a particularly pluralistic 
or tolerant utopia. It likely implies a broadly shared common ethos and 
a far-reaching existentially determined consensus (emerging during 
what Kirchheimer dubs the “creative act” of revolution) not only about 
the basic structure of the decision-making process but about the out
come of policy itself and the form of much of everyday activity. The key 
assumption for the Marxist Kirchheimer is that values correspond to 
social position, hence an homogeneous social order automatically gen
erates an high degree of cultural, moral, and political homogeneity: so
cial homogeneity means value homogeneity. But, as an eager 
Schmittian, Kirchheimer also sees existentially based homogeneity as 
alone capable of providing the strength needed by political entities in a 
universe haunted by the specter of the political emergency.

Despite its modernist overtones, Schmitt’s concept of the political im
plicitly privileges a vision of politics disturbingly reminiscent of the 
close-knit, small-scale, relatively homogeneous communities of the dis
tant past, when universalistic modes of thought and praxis remained 
similarly undeveloped. Like Weber, Schmitt at first seems to see the sec
ularization of the political sphere as undeniable and irreversible. Unlike 
Weber, the Catholic Schmitt interprets this development in terms of a 
dramatic regression and as evidence for the basic sinfulness and bestial
ity of human nature.^^ Yet Schmitt’s hostility to modernity differs essen
tially from that of most religious authoritarians, and it is striking that 
he does not openly endorse a blatantly theocratic dictatorship. A real 
nostalgia for the relative value homogeneity of the distant past (Chris
tian medieval Europe perhaps?) and a rebellion against the disen
chanted political universe and the interrelated “fact of pluralism can 
undoubtedly be detected here as well, but Schmitt’s attack on modernity 
takes the somewhat more subtle form of a demand for substantial homo- 
geneity.^2 The rather formalistic structure of the concept of the politi
cal—recall that intensity is the main criterion for determining the 
political character of a specific problem or theme—seems to liberate 
politics from morality, but then Schmitt and his pupil slip in a set of
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hidden assumptions that tend to embody all the most problematic fea
tures of the crudest conceptualizations of the relationship between poli
tics and morality. They do this in part by underplaying the normative 
significance of the idea of homogeneity: Schmitt suggests that homoge
neity-is a political, and thus, in his theoretical system, an explicitly non- 
normative, category. As a result, Schmitt’s emphasis on the importance 
of homogeneity need not appear to contradict the argument for a radi
cal separation of politics and morality. Nonetheless, the idea of homoge
neity plays a role here strikingly like that of the substantial ethos of the 
underdeveloped, parochial, ethnocentric community of the distant past, 
when a relatively high degree of moral, cultural, and political sameness 
functioned to eliminate a broad variety of potentially conflict-ridden 
themes from the political agenda and preserve stability at the cost of 
eliminating real moral and political diversity, which is the source of 
many of the political conflicts characteristic of the modern world. Like 
a primitive community still primarily regulated by a set of simple indwell
ing customs and mores, homogeneous value democracy can allegedly do 
without complex institutionalized modes of political deliberation and 
exchalige—at least the nasty Schmittian attack on discursive concep
tions of liberal parliamentarism suggests as much. Homogeneity makes 
unity -possible, but it does so at the cost of removing many identifiably 
political forms of action from the political sphere.

Since Hegel, we know that attempts to rebel against the basic condi
tions of modernity necessarily culminate in terror.^ Unsurprisingly, vio
lence-in Schmittian theory too often is envisioned as making up the very 
apex of politics. If intensity is the chief standard by which we are to 
determine how genuinely political something has become, what could 
possibly be more truly political than political violence? Revolution is 
seen by Kirchheimer as being more than the tragic, yet at times neces
sary, quest to right terrible wrongs. It is a creative act, an authentically 
existential decision (in contrast to the vacillations of compromise-based 
democratic politics), and he offers effusive praise for Sorel’s Reflections 

Violence and believes that revolutionary socialism is right on the mark 
in picturing its opponents as alien and inhumane “infidels,” who will 
have to be ruthlessly destroyed. Kirchheimer admires Sorel and Lenin 
for acknowledging the necessity of a brutal last battle between socialism 
^d capitalism and has only the most flattering of compliments for the
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Soviets for crushing their foes instead of bickering or arguing with 
them.^® Schmitt repeatedly praises nineteenth-century Catholic reac
tionaries like de Maistre and Donoso Cortes for calling for a “bloody 
decisive batde . . . between Catholicism and atheist socialism,” “a defini
tive dispute” capable of extinguishing the authoritarian Right’s foes 
from the political scene.^® In his formulation, consistent decisionism 
should culminate in a feverish moment when violence is unleashed 
against the foe and attempts to avoid the final decision amount to noth
ing but a riormativistic antipolitical cowardice. In his introduction to the 
timely Crisis of Parliamentaty Democracy, Schmitt expressly tells his Ger
man audience that a true democracy never hesitates to “eliminate” and 
even “exterminate” (vemichten) heterogeneous elements, and, to make 
sure his readers understand precisely what he has in mind, he mentions 
Turkey’s driving of ethnic Greeks from its shores.^^ Again and again, he 
favorably contrasts the choice of a “decisive bloody battle” with liberalis- 
tic parliamentary debate, negotiation, compromise, and an Enlighten
ment vision of a “monstrous club,” where political debate and discussion 
take place in every interstice of society. Even though he explicitly claims, 
in “The Concept of the Political,” that he intends no glamorization of 
violence, his broader theoretical scheme inevitably transforms violence 
into not only a legitimate political instrument but probably a privileged 
one.^® Kirchheimer is awed by Lenin’s readiness to act brutally against 
those unwilling to accept the basic contours of a social and political 
order characterized by an all-encompassing Bolshevik-imposed homoge
neity; Schmitt admires Aristotle’s political philosophy—not because of 
Aristotle’s vision of the political sphere as resting on relations of mutual 
reciprocity and debate, but because it does not hesitate to distinguish 
between Greek and barbarian.'*® The modem principle of the equality 
of all persons is allegedly a normativistic and antipolitical idea that de
nies the primacy of profound, existential conflicts between people, 
Schmitt thinks, who often are profoundly different and alien.

At least premodern worldviews tended to place normative restraints 
on political violence. Characteristically, Schmitt does not bother to tell 
us that his own romanticization of political violence is missing from Aris
totle, for example, whom Schmitt otherwise thinks he can borrow from. 
As far as the problem of violence is concerned, the break between poli-
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tics and traditional morality in Schmitt’s theory seems real enough. 
Here, cis on numerous other occasions, blatantly antimodem intentions 
are given a modernist packaging. Not only is an archaic idea of homoge
neity advanced by means of a political existentialism that, somewhat par
adoxically, itself seems to presuppose a radical break between morality 
and politics and, on some level, the dissolution of substantive premod
em worldviews, but the idea of homogeneity itself is interpreted with 
categories borrowed from the experiences of modern nationalism and 
authoritarian socialism. The anti-universalistic ethnos of the distant past 
becomes the “nation” (or “proletariat”), now given a fittingly anti-uni
versalistic interpretation, and, in accordance with Schmitt’s insistence 
on the, primacy of the political exception, it is pictured in a highly anti- 
traditional manner as unlimited, all-powerful and incapable of being 
restrained or shackled by constitutional or legal standards.®® Similarly, 
both Schmitt and Kirchheimer acknowledge the primacy of the princi
ple of popular sovereignty that was ushered in by the American and 
French Revolutions, yet their ideas about democracy have little to do 
with the universalistic core of modern democratic theory. Instead, they 
repeatedly hearken back to traditional views of democracy as an irratio
nal and supralegal “mle of the many.” If the greatness of the classical 
socialist political tradition derives from its aspiration to complete the 
unfinished and characteristically modern quest for universal autonomy, 
for the young Kirchheimer it becomes little more than a violent struggle 
for a degree of social and moral uniformity undesirable under contem
porary conditions.

The mix is an alarming one, and the parallels to totaliteirian thought 
and practice, whose synthesis of antimodem and modernist themes is 
strikingly similar, should be evident enough. Schmitt and the young 
Kirchheimer would like us to believe that the contours of political exis
tence afe by necessity determined by the normless exception—“charac
terized as a case of extreme peril, a danger to the existence of the 
state”—but this would only be unreservedly tme in the political universe 
implied by their theory.®* In a world overrun by political entities ob
sessed with recapturing mythical homogeneities and hunting down het
erogeneous foes, and freed from anything resembling the universalistic 
normativism mocked so disdainfully by both of them, universalistic
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visions of a common humanity would indeed start to look like silly liber-
alistic myths. Political violence might conceivably become constant_
and the apex of political experience.

3 The Making of Totalitarian Law

In 1933 and 1934 Carl Schmitt led a chorus of German jurists who en
thusiastically endorsed the new Nazi regime.^^
leagues, Schmitt soon busied himself with making constructive 
suggestions about how the German legal order could be reorganized so 
as to tit the needs of the emerging homogeneous “national folk commu
nity.” Predicated on what he described as the “the bankruptcy of general 
ideas, his legal proposals constituted a complement to the Nazis’ own 
rabidly anti-universalistic nationalism and racism.®^ Centrally, Schmitt 
demanded the dissolution of the “abstractions” allegedly characteristic 
of modern formal law and a new system oriented toward the immediate 
exigencies of the “concrete situation” and the special needs of the 
equally particular German “folk.” Vague and indiscrete legal standards 
(for example, in good faith”) purportedly alone could provide state 
officials with the flexibility denied them by “lifeless” modern law as en
dorsed by modern authors from Locke to Bentham. According to 
Schmitt, the Nazis would do well to make such legal clauses the center- 
piece of their alternative to normativistic liberal law. While arguing that 
it should draw its inspiration from a moment in the history of medieval 
German common law before being influenced by formalistic Roman law 
and a set of “alien” (in particular, Jewish) ethnic influences, Schmitt 
simultaneously announced that his model constituted a theoretical ad
vance over the anachronistic rationalism of the Enlightenment. In other 
words, the Nazis should be outfitted with a legal system that openly aban
doned all the merits of modern formal law; it should give state authori
ties as much room as possible for intervening in all facets of social and 
personal existence in any way the “situation” (whose exigencies, of 
course, only the Nazis would be empowered to interpret) required. Even 
tiiough the new political elite should look back to the blatant irregularit
ies of the fourteenth-century common law of the German folk in order 
to construct it, fascist law was supposedly more modem than any other 
legal system in the world.^^

I-A Totalitarian Concept of the Political

i In forthcoming chapters, we will take a closer look at what led Schmitt 
to embrace this position. But we can already begin to point to why 
Schmitt’s Nazi-boosterism during the thirties was implied by the constel
lation. of ideas from the twenties that I have tentatively, and far too in
completely, analyzed in this chapter. Well before Schmitt himself 
sketched out the intricate details of a totalitarian fascist legal model, 
Kirchheimer anticipated a vision of law with a number of disturbing 
similarities as early as 1928. This suggests that an identifiably totalitarian 
system of law is latent in the Schmittian concept of the political—or at 
least the young Kirchheimer’s careful exegesis of the legal implications 
of his teacher’s theory implies such an interpretation.

A conceptual configuration valorizing a normatively unregulated sov
ereign “decision” probably has to see the modern rule of law’s self-pro
claimed aspiration to regulate state action by means of cogent general 
norms ultimately as just another attempt to enslave politics to moralistic 
normativities, and hence as a hindrance to authentic political action. 
From this viewpoint, the idea of the separation of powers can only 
amount to a challenge to state unity and sovereignty; an independent 
judiciary probably has to be seen as a way of circumventing political 
decisions in the name of a dubious antipolitical belief in neutrality; the 
very contrast between a rule based on impartial norms and that of partic
ular individuals must be conceived of as a quest to deny the irresistible 
truth that politics fundamentally concerns concrete, existential con
flicts. As Schmitt explicitly notes, in ‘The Concept of the Political,” “the 
sovereignty of law only means the sovereignty of those men who draw 
up and administer the law.”®® If the core of friend/foe politics is the 
experience of heated and even explosive conflict, attempts to resolve 
nasty political disagreements by means of peaceful legal mechanisms 
have to be interpreted as an inappropriate attempt to “juridify,” as 
Kirchheimer dubs it, spheres of human activity unsuited to its logic.

The young Kirchheimer’s reflections about the rule of law rigorously 
pursue this line of analysis. He interprets modern political liberalism’s 
alliance with constitutionalist modes of thinking as a sign of its political 
ineptness and insufficiently political character. Reformist socialism re
peats liberalism’s errors by pursuing an overly legalistic agenda that 
tends to neutralize friend/foe conflicts that it would best exploit.®® Most 
problematically, ‘The Socialist and Bolshevik Theory of the State” offers
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an alarmingly appreciative interpretation of Soviet law that glamorizes 
its arbitrary, radically discretionary, and potentially totalitarian features. 
In Kirchheimer’s apologetic portrayal of an authoritarian socialist alter
native to the normativities of modern law, the rule of law indeed is re
duced to nothing more than Schmitt’s “sovereignty of those men who 
draw up and administer law.” Every feature of modern law that implies 
the possibility of taming or superceding an arbitrary “rule of men” in 
favor of a universally acceptable rule of rational law is tossed to the way- 
side. In subordinating the legal order to the ever-changing dictates of a 
political elite, law in this model is directly subjected to the particularities 
of the concrete dynamics of friend/foe politics and the irregular deci
sions of a narrowly based political elite. Embodying the logic of 
Schmittian decisionism, legality can no longer claim to be clearly dis
tinct from facticity.

‘The Socialist and Bolshevik Theory of the State” argues that whereas 
the explosion of legal instruments (in the form of new labor and social 

.welfare courts, for example) in the West is expressive of democracy’s 
antipolitical refusal to make a decision in favor of a set of common inter
ests and values, Lenin admirably sought instead to restore “the image of 
the substantive character of law which in Europe, since the age of liberal
ism, has tended to disappear.” Law in the Soviet Union is directly linked 
to the Communist party’s program and is made, as Lenin notes, “an 
instrument for education and for imparting discipline.”®^ Leninist legal
ity mobilizes support among actual and potential friends and ruthlessly 
punishes its foes, and Kirchheimer approvingly describes how the Bol
shevik legal system is based on ever-changing “temporary law.” Cogent 
modern formal law is jettisoned for short-lived decrees issued by the 
Leninist party, and law becomes “so dependent on the government ob
jectives at any given time that the suggestion even was made to limit the 
validity of the new Soviet Civil Code to only two years.”®®

But this means that legal practices long associated with a crisis situa
tion now become normal and that the legal exception indeed becomes 
“more interesting than the rule. The rule proves nothing; the exception 
proves everything.”®® Consequently, any real distinction between law 
and physical coercion becomes blurred: the exigencies of the emer
gency could require the most violent of means, and the legal system at 
times needs to be subordinated as directly as possible to the logic of
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violence. Lenin does not mince his words: ‘The court is not to abolish 
terror . . . but it should make it understandable and should elevate it to 
a legal rule, as a matter of principle, clearcut, without hypocrisy and 
without embellishments.”®® The young Kirchheimer praises the Bolshe
viks for openly admitting that law is a mere political instrument, a 
weapon for suppressing those who have yet to accept the imperatives of 
the new homogeneous socialist value community. As the party leader
ship’s plans change (and during a crisis they are destined to alter at a 
fapid pace), new decrees as temporary as the previous ones will have to 
be issued; revealingly, any distinction between public standing law and 
military-style commands becomes obscured as well. Judges are denied 
any real independence. When written law gets in the way of the leader
ship’s goals, it is simply tossed aside, Kirchheimer appreciatively notes, 
and whether or not judges act in accordance with public norms is less 
important than that they possess the appropriate revolutionary 
consciousness.®^

It is not clear from this unfortunate essay that the twenty-three-year- 
old Kirchheimer appreciated the full implications of his vision of an 
alternative socialist legal order. Law here becomes just another form by 
which existing power inequalities manifest themselves, an alternative 
tool with which a privileged constituency (in this case, a political party 
falsely claiming to represent humanity’s universal interests) acts coer
cively against its opponents. Given that any set of normative regulations 
will have to stand in at least some tension to factual inequalities, Kirch
heimer’s picture of the Soviet legal system does its best to dissolve that 
tension. And if political violence represents the apex of Schmittian poli
tics, law here is fittingly reduced to little more than another means of 
exercising force.®^

Although somewhat more subtle in structure, the antimodern impli
cations of this model are equally disturbing. Kirchheimer writes that in 
the Soviet Union the correctness of a basic set of substantive values is 
“assumed to be beyond discussion,” and he thinks that elections there 
are nothing but a “tool for the integration of the masses into the state” 
and therefore something.altogether different from those in the hetero
geneous democracies of Western Europe. Whereas the principle of ma
jority rule in the West constitutes “rape” of political minorities because 
of the moral and social heterogeneity of political life there, Soviet law
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rightly claims to express the collective will of a truly homogeneous com
munity.®^

In other words, Soviet law is ultimately little more than a concretiza- 
tion of an underlying and preexisting consensus or, at best, an instru
ment for applying a far-reaching consensus to a particular problem. Like 
the underdeveloped communities of the distant past, the young Kirch- 
heimer’s socialism apparently does not need to rely upon complex pro
cesses of conflict-ridden lawmaking in order to come up with reasonable 
policies. If socialism solves all real political problems a priori because of 
an ill-defined commitment to “value democracy,” why would legislation 
need to be anything more than a limited technical instrument for ex
pressing those values? If we all were to agree about everything, why worry 
about the fineries of an autonomous civil society and the legal protec
tions needed to preserve it? Carl Schmitt’s totalitarian model of law ex
plicitly appeals to the experience of premodern law; the young Otto 
Kirchheimer’s anticipation of that idea does so at least implicitly. In 
spite of its characteristically modem emphasis on the fact that law is 
made or produced by human actors, there is more than a faint echo 
here of a distant moment in the history of legal development in the 
West. Long ago, law was not yet seen as something actively legislated 
but was discovered or found implicit in the “good” mores of everyday 
community life and then embodied in a system of common law.®^ In 
basing their actions on common law (which, not unlike Kirchheimer’s 
model, was similarly highly discretionary), “wise” (and, in some legal 
cultures, quasi-divine) judges supposedly merely applied the communi
ty’s accumulated moral wisdom. For Kirchheimer as well there is a privi
leged (and semidivine) group (the Bolsheviks, supposedly having 
special access to “the laws of historical development”) best able to inter
pret the “good” mores of the homogeneous (socialist) value democracy. 
Law here is in some sense also discovered by them instead of being ac
tively generated by means of an open and relatively freewheeling process 
of political exchange and legislation. As in premodern legal cultures, 
Lenin and his followers apparently can do without all the complexities 
of modem formal law or any of its complementary institutions.®®

2
The Social Rule of Law

Whereas the young Otto Kirchheimer builds uncritically on the most 
troublesome facets of Carl Schmitt’s political philosophy, the same can
not be said about Franz Neumann during the twenties and early thirties. 
This should hardly come as a surprise. If my analysis in the previous 
chapter is oh the mark, it should be clear why a consistent left-Schmitti- 
anism is incompatible with a compromise-oriented brand of social dem
ocratic politics that acknowledges the legitimacy of basic formal 
democratic political procedures. Yet that is precisely the type of politics 
Franz Neumann, whose early contributions to critical political and legal 
thought have received far too little attention, represents during this pe
riod. While Neumann attended Schmitt’s seminars in the early thirties 
and, as we will see, was probably influenced by him, his intellectual so
cialization and early career were more typical for the mainstream of 
German social democracy than Kirchheimer’s. Neumann hardly idol
ized the authoritarian Schmitt,‘and his thinking was more directly 
shaped by social democratic intellectuals like Karl Renner, Hermann 
Heller, Hugo Sinzheimer, and Otto Bauer during his student years at 
Frankfurt and while practicing labor law and teaching at the Hochschule 
furPolitik in Berlin. Neumann’s relationship to Schmitt is more compli
cated than Kirchheimer’s, and he brings together a great diversity of 
theoretical sources in articulating his vision of a “social rule of law” (Sozi- 
alrechtstaat)}

These complexities are most immediately illustrated by Neumann’s 
critique of Schmitt’s “concept of the political” in the Union Autonomy
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and the Constitution: The Place of Unions in the Constitutional System, which, 
like many of Neumann’s writings during this period, argues that the 
vision of the rule of law embodied in the Weimar constitutional order is 
no longer classically bourgeois but explicidy anticapitalist. After summa
rizing Schmitt’s view of politics, he reaches an assessment somewhat sim
ilar to my criticism of Schmitt and Kirchheimer in chapter 1. The key 
problem with Schmitt’s decisionism is that it makes a sovereign normless 
decision (and the unrestrained exercise of political power above and 
beyond any legal restraints) the centerpiece of politics, thus it must see 
all “inhibitions and controls on state power” as “unpolitical.”^ Because 
the rule of law’s function lies precisely in undertaking the task of regu
lating and restraining the exercise of state authority, this means that 
politics and the rule of law have to be seen by Schmitt as contradictory. 
Schmitt’s concept of the political devalues the legal medium. Neumann 
claims that this also means that Schmitt’s view of politics is purely “dy
namic” and one-sided. It underplays the significance of the “static” me
dium of positive law, playing off the dyn^ic facets of political reality 
(like the emergency situation) against more static features (the constitu
tion or a particular set of legal norms). This is problematic, because it 
presupposes that dynamic and static features of political and social real
ity can be clearly separated from one another; that assumption, Neu- 
inann seems to believe, is what leads Schmitt to juxtapose a normatively 
unchecked exercise of power (the emergency) to the problem of norm- 
based law (and legal normalcy) as dramatically as he does. In order, 
then, to criticize this position, Neumann follows the social democratic 
theorist Hermann Heller in insisting that meaning-constitutive human 
activity shapes and structures the social world ever anew, thus social and 
political life is always both dynamic and static, always fusing both “the 
is” (Sein) and “the ought” (Sollen), facticity and normativity, and being 
and becoming.^ Like Heller, Neumann worries that too much of con
temporary political and legal thought artificially transforms these inter
linking pairs into crude antinomies. In contrasting the dynamic and 
normless facets of political existence to a static legal order, Schmitt sepa
rates facets of social existence that are, in fact, inextricably intermeshed. 
His model thus distorts the nature of political experience and, by means 
of a misleading valorization of one facet of it, generates a potentially
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irresponsible romanticization of a “normless will”—hence Schmitt’s and 
Kifchheimer’s readiness to abandon Weimar democracy.^

The result for Neumann is that Schmitt obfuscates the centrality of 
the (norm-based) legal order for politics. Law and politics are deeply 
and unavoidably intermeshed, and legal normativities are by no means 
necessarily antipolitical. Only an alternative view that captures the inher
ently political character of law is true to the way social being and becom
ing, and static and dynamic facets of social life are intermeshed. 
According to Neumann, the most obvious manifestation of this interre
latedness is that the modern judiciary is active in making unequivocally 
political tiecisions, and that judicial activity increasingly has little to do 
with the classical model of judicial decision making offered by political 
philosophers like Montesquieu. Particularly in an era when law is ever 
more amorphous and open-ended, judges cannot simply read off legal 
norms without injecting their own political concerns into the process. 
But the intertwining of law and politics also manifests itself in more 
subtle ways. Despite his debts to Max Weber, Schmitt had explicitly ar
gued, in ‘The Concept of the Political,” that Weber’s conception of poli
tics was overly state-centered: Weber defines politics in terms of “striving 
to share power or striving to influence the distribution of power, either 
among states or among groups within a state.”® In Schmitt’s view, We
ber’s statist theoretical biases stemmed in part from his refusal to see 
that only when existentially intense ffiend/foe antagonisms happen to 
correspond to boundaries between nation-states does the nation-state 
remain the dominant and most intense (political) entity. If friend/foe 
divisions were suddenly to fall along different cleavages (for example, 
between religious sects or class groups), the contemporary nation-state 
might lose its dominant place in the political universe, and the “real 
possibility of killing” would then be directed against supranational foes. 
A new constellation of genuinely political entities would have emerged. 
Neumann sides with Weber against Schmitt here. He does so by posing 
a straightforward and even simple question: can a party to a political 
conflict be allowed to determine whether a specific antagonism is politi
cal, or should it be someone outside the immediate scope of a conflict 
who makes this determination? Neumann appreciates that it may be in 
the interest of a particular “friend” or “foe” to deny his or her opponent
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political” stature. Claiming that a conflict is basically private can be an 
effective instrument for squelching a political enemy. Indeed, “isn’t it 
perhaps the case that the state first determines which antagonism is a 
pohtical antagonism?”® In Neumann’s view, the (state-centered) consti
tutional order helps ascertain which issues and conflicts are political or 
nonpohtical and rightfully plays a dominant role in defining a particular 
configuration of political cleavages. The immediate example Neumann 
IS Amking of IS the Weimar Constitution, which he believes explicitly 
ordains a program of radical social and economic reform. Pace his con
servative opponents, he wants to show that this program concerns truly 
pohtical issues that demand active state attention. The Weimar Constitu
tion predetermines the antagonisms between opponents of the Left’s 
reform project and its defenders, and suggests the possibility of compro
mise with otherwise hostile political forces nonetheless willing to accept 
the basic principles of the constitutional order. The legal order can 
function, as he thinks Schmitt implicitly concedes, to relativize political 
conflicts. It seeks to make sure they are not allowed to become so explo
sive that the pohtical order’s own preconditions are questioned. Insofar 
as a particular constitutional system can determine which issues should 
remain nonpohtical (religion, for example), it can moderate and tame 
potential political antagonisms.

In other words, democratic legal mechanisms are an effective instru
ment of friend/foe politics, and substantial social change can sometimes 
be achieved without violence. Despite the harsh criticisms of reformist 
politics and the radical antilegalism of writers like Kirchheimer, it is 
ridiculous to see law as inherently “reactionary.” “Law is in and of itself 
a form, an empty form,” and it can serve many conceivable purposes, 
reactionary or radkal, conservative or liberal.^ The fact that the constitu
tional order relativizes political conflicts and helps defuse potentially 
explosive cleavages reveals how democratic law can reconcile otherwise 
hostile political forces. Indeed, legally mediated compromises with po
tential foes are occasionally both possible and beneficial, and tactical 
compromises can be an effective tool in the political struggle. Against 
Schmitt and Kirchheimer, negotiation and compromise are hardly 
intrinsically antipolitical. Significantly, the Weimar constitutional order 
rests on just such a compromise between reform-minded middle-Kzlass 
parties and the democratically inclined section of the working classes.

Social Rule of Law

:Many of the young Neumann’s observations here are undoubtedly 
ceptive. Still, his criticisms of Schmitt remain at times surprisingly 

uitious and incomplete. Indeed, they reveal as much about the limita- 
iSons of his own thinking during this period as the failings of Schmitt’s. 
Though Neumann thinks he can rescue a reformist democratic-socialist 
^litical project by revalorizing peaceful democratic legal procedures, 
he seems unperturbed by either Schmitt’s basic claim that politics con- 
tcms “struggle, and in the final instance a bloody struggle, not competi
tion, not discussion,” between friends and foes or, as we will see, the 
perils of a concept of social homogeneity that has a number of trouble
some chafacteristics.® Neumann’s concern primarily lies in rescuing 
democratic legal mechanisms from their extremist critics and showing 
that peaceful legal reforms offer a puissant political instrument to be 
wielded against antireform forces. But like Kirchheimer, he seems to 
think that certain aspects of Schmitt’s authoritarian political and legal 
theory are consistent with socialist politics. He, too, often ignores the 
problem of separating Schmitt’s partially valid empirical insights about 
contemporary politics from the more onerous normative claims with 
which they are intermeshed.

As I will try to show in this chapter, this failure to break more radically 
with Schmitt had fatal consequences for Neumann’s attempt during 
Weimar’s final years to develop a defensible critical vision of the rule of 
law.

1 Toward a Postbourgeois Rule of Law: Forgotten Voices of the 
Weimar Republic

In later years, Neumann described the idea of a social rule of law, devel
oped in parmership with Hermann Heller as a direct response to 
Schmitt’s and Kirchheimer’s attack on the Weimar Constitution. In con
trast to Schmitt and Kirchheimer, Neumann and Heller focus on dem
onstrating the consistency of the constitution’s medley of classical hberal 
rights, new forms of popular democratic (plebiscitary) decision making, 
and socially reformist features (like its call, in article 165, for workers 
and capital jointly to manage the economy).® The Weimar Constitution 
is neither, as Schmitt had argued, a series of badly defined compromises 
that if it had made any “decision” at all it was for an explicitly bourgeois
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version of the rule of law, nor, a la Kirchheimer, an altogether indeter
minate “decisionless” document. Rather, it embodies a coherent at
tempt to supplement political democracy with a substantial and even 
unprecedented degree of social and economic equality, which Neu
mann and Heller deem essential to the transitional postcapitalist order 
allegedly sought by the constitutional order’s architects in the immedi
ate aftermath of the revolution of 1918. On the one hand, the social 
rule of law derives from classical Marxism’s demand to outfit so-called 
formal democracy with an egalitarian postcapitalist social substructure, 
and its main social agent is predictably identified as the industrial prole
tariat: “the social rule of law was thus the rationalization of labor’s de
mand for an adequate share in the political life of the nation.”^® On the 
other hand, what clearly distinguishes the project from more orthodox 
Marxist analyses is its sophisticated view of the relationships among legal 
institutions, legal norms, and social and economic life. Law here is no 
passive plaything of an underlying “material base,” determined mechan
ically by the dynamics of capitalist economic production and doing little 
more than buttressing its exploitive mechanisms; neither Neumann nor 
Heller hesitate in accepting the relative autonomy of law from economic 
and social relations. The starting point of their alternative model is the 
suspicion that when nonbourgeois social strata pose a real threat to capi
talism, middle-class groups might abandon the most notable contribu
tions of their own political legacy—^parliamentarism, the division of 
powers, and a me^ure of legal security—^for a dictatorship guaranteeing 
the sanctity of capitalism and right-wing economic policies. Correspond
ingly, Neumann and Heller examine the question of how institutions 
traditionally associated with the rule of law could be reconceptualized 
and then given a new social and political base sturdier than what its 
traditional (bourgeois) carrier decreasingly seemed capable or willing 
to provide.

With the specter of fascism taking on very real shape throughout Eu
rope in the late twenties and the thirties, Heller and Neumann clearly 
have contemporary trends in mind when articulating this idea, and their 
own theorizing repeatedly gives expression to the immediate contingen
cies of the political crisis that overwhelmed Europe then.^^ Yet its con
temporaneity should not lead us to miss its lasting insights. In his Rule
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of Law or Dictatorship'? Heller shows that the ideal of the modern rule of 
law transcends its immediate social origins. A measure of legal security 
is essential not simply to the functioning of a capitalist market economy 
(as Marx and Weber had argued) but to any complex modern economy 
having a complicated division of labor. Every identifiably modern econ
omy hence has an “elective affinity” with key features of the modern rule 
of law. Similarly, the separation of powers remains basic to the preserva
tion of a minimum of political autonomy. Thus, signs that privileged 
social groups are abandoning these achievements in favor of vague 
promises from “neofeudal” political authoritarians are alarming indeed: 
if the neofeudal “irrationalists” get their way, humanity will have be
trayed one of its most precious political accomplishments. The task of a 
socialist political and legal theory is, therefore, both to defend the rule 
of law against a growing number of “romantic aesthetic” critics on both 
the Right and the extreme Left (including, according to Heller, both 
Schmitt and Kirchheimer) and to figure out how best to preserve and 
restate it under contemporary conditions. In Heller’s view, as in Neu
mann’s, this means that the rule of law can no longer legitimately be 
linked to a defense of capitalism. Reducing the multifaceted rule of law 
to a support for bourgeois property forms and policies, as many on the 
political Right do, likely damns it in a world rightfully beginning to seek 
economic alternatives to capitalism. If the rule of law is to survive in the 
contemporary world and continue to guarantee a measure of political 
freedom, new legal institutions will have to extend it into the private 
economic sphere, making sure that its basic intentions are preserved in 
social and economic affairs as much as anywhere else. Private power can 
be as despotic as state power, thus the rule of law’s noble struggle against 
despotism now needs to include an aggressive offensive against unregu
lated economic privilege and the ultimately unacceptable “inhumanity” 
of capitalism itself.^^ If social democracy fails in this undertaking, one 
should expect that the socially exploited will be ready to accept radical 
solutions. Existing democratic institutions could be jettisoned for a left- 
wing authoritarianism that, like its fascist counterpart, is not likely to 
have qualms about disbanding the rule of law.

Many of these ideas can be made out in Neumann’s version of a social 
rule of law. Yet his model takes a somewhat richer institutional form
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than Heller’s, and its grounding is in some important ways distinct. 
Not the least of reasons for this is Neumann’s intellectual debt to the 
Austro-Marxist Karl Renner.

Already relying upon Renner in his 1923 dissertation, Neumann ap
pears to be one of the first voices on the Weimar Left to have grasped 
the importance of Renner’s Institutions of Private Law and Their Social 
Functions, arguably still, nearly three-quarters of a century after its publi
cation, the most impressive attempt at a theory of law written from a 
traditional Marxist viewpoint.What Neumann borrows most directly 
from Renner is the insight that “the content of every legal decree is 
capable of functional alteration,” that its “wording can remain un
changed for centuries, while the content and social meaning of a legal 
institution can experience decisive transformation.”^^ Like Renner, 
Neumann believes that a Marxist-inspired legal theory need not inter
pret the relationship between legal and social reality in accordance with 
an overly mechanistic reading of Marx’s base/superstructure dialectic. 
There is no automatism between social and legal reality. Legal institu
tions do not always correspond to a particular socioeconomic context, 
and there are countless historical cases in which a surprising gap 
emerges between the two. Indeed, it should be a central concern of a 
neo-Marxist legal sociology to focus on this problem.For Renner and 
Neumann, a critical theory of law seeks to understand how and why legal 
norms and institutions may or may not “fit” a particular configuration 
of socioeconomic practices, and it is concerned with explaining how 
some facets of the legal system come to take on operations in one set of 
social circumstances distinct from those they played in a previous social 
universe and unforeseen by their originators.

Renner’s own study undertakes to illustrate this view by analyzing the 
central category of modem private law, namely property. According to 
his interpretation, the continental legal concept of property fit the con
ditions of an early bourgeois social and economic organization made up 
of relatively equal individual economic agents that has long since van
ished from the historical scene. The dominant legal definition of prop
erty in Europe whereby a particular person has an absolute right to 
make use of a specific object once directly underpinned the rights of a 
small-scale producer who needed to have immediate and absolute con
trol over a particular object (a specific tool or a plot of land) in order
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explicitly inspired by Renner. In much of nineteenth-century constitu
tionalist thinking, Neumann insists, this clause was interpreted as merely 
applying to state administrative activities but not to those of parliament.. 
It intended to say nothing about the appropriate structure of legislative 
norms and merely demanded that they be applied by bureaucrats and 
judges without bias. He notes, that the social context behind this inter
pretation in Germany was that the bureaucracy was, until recently, heav
ily “feudalized” and that political forces in the legislature (increasingly 
sympathetic to bourgeois political and economic interests) wanted to 
make sure that their potential opponents in the administration accepted 
the supremacy of the legislature by applying its rules as mechanically as 
possible. The prevailing conception of the relationships among parlia
mentary law, the administration, and the judiciary implicitly expressed 
a particular constellation of social classes. Although sympathetic to this 
reading of the equality clause (in part because it implies giving the legis
lature, where working-class political groups are best represented, broad 
powers), Neumann is unsatisfied with it. He cites Weber s claim that the 
significance of it today “would be equal to zero, because every existing 
Rechtsstaat can probably already satisfy the demand to apply laws irre
spective of individual persons.^® Although recognizing that his alterna
tive view seems reminiscent of right-wing criticisms of new nonclassical 
forms of social and economic legislation, Neumann nonetheless argues 
that the equality clause should be read as applying to legislative rule 
making and is an eiyoinder directed at lawmakers, demanding that they 
act in a specific manner. Whereas right-wingers accept a (superficially) 
similar reading of the equality clause in order to challenge the legiti
macy of new types of specific legislation addressed to the special needs 
of subordinate social constituencies (thus, in their view, discriminatory 
and illegitimate), Neumann insists that the clause should be read as a 
call for legislators to undertake a program that realizes “positive social 
and economic equality.”Although directed at the legislature, the 
equality clause provides no check on specialized forms of legislative deci
sion making. On the contrary, it is a demand for the legislature to recon
struct social and economic life in a more radically and explicitly 
anticapitalist manner. Right-wing writers correctly recognize that the 
equality clause has to be directed to parliament if it is to have any real 
meaning today, but they ignore the crucial point that every legal decree
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is capable of functional alteration” and that the equality clause needs to 
be interpreted differently than in the past. Neumann’s argumentation 
here relies on two alternative strategies. First, it makes use of the tools 
of traditional constitutional exegesis. Because he thinks the Weimar 
Constitution embodies a left-wing vision of a social rule of law, he be
lieves he can turn to the constitution in order to combat his political 
foes, and he dismisses their antireform gloss on the equality clause as 
being inconsistent with the constitution’s aspiration to realize a political 
order situated, in his view, somewhere “between capitalism and social
ism.” This is a familiar strategy in Neumann’s work during this period, 
and it points to the centrality for him of Renner’s idea that legal reality 
(like the norms embodied in the Weimar Constitution) can stand in a 
substantial degree of tension to existing structures of social and eco
nomic inequality. Although Weimar Germany obviously remains capital
ist, the constitution expresses the principles of a social rule of law aiming 
to transcend the social status quo. Constitutions can “be a step ahead” 
of existing social reality, thus the critical intellectual can rely upon tradi
tional juristic methods in criticizing opponents.

■Neumann’s second argument is somewhat more interesting, in part 
because it is directly applicable to all modem democratic constitutional 
systems. Reading the equality clause as a call for legislators to avoid dif
ferentiating in favor of subordinate social groups effectively means that 
the social status quo is to be preserved. In Neumann’s view, this interpre
tation of the idea of the generality of law is unfaithful to the original aim 
of early bourgeois conceptions of legal equality. The social substructure 
implicit in classical liberal political thought was that of a small-scale com
petitive capitalist economy consisting of relatively equal economic com
petitors—Neumann’s corollary to Renner’s vision of an early capitalism 
dominated by relatively equal and independent producers—in which 
the market offered real chances for advance to most economic actors. In 
that long-ago world, legal institutions and norms were meant to preserve 
more than a mere set of formal opportunities and rights. Classical legal 
freedoms represented not only formal but also “factual” liberties; the 
notion of equality before the law was intended to give actors a “factual 
chance” of taking advantage of them.^^ The transformation of small- 
scale classical competitive capitalism into a heavily monopolized orga
nized capitalism, dominated by mammoth corporations with unforeseen
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power advantages vis-a-vis most of the population, robs classical legal 
institutions of the social substructure that once helped give them their 
original meaning. Today the free entrepreneur is replaced by cartels 
and syndicates of which he or she is little more than a functionary; capi
tal and management functions tend to separate; the self-regulating “nat
ural” market declines and state intervention becomes widespread in the 
economy; elimination of many economic risks for the largest economic 
units results.^® In Renner’s terms, the equality clause is unchanged 
in structure, but its social functions have necessarily been profoundly 
transformed.

Specifically, the idea of “equality before the law” originally presup
posed not only an idea of formal legal equality but also the implicit hope 
that legal subjects would in fact be relatively equal in concrete social and 
economic terms and able to take full advantage of the potential benefits 
of formal equality. Conservative readings of the equality clause, as a 
check on legislative attempts to produce a more egalitarian distribution 
of resources, consequently make a mockery of the original spirit of clas
sical liberal legal thought, turning the equality clause into a defense of 
precisely the opposite of what it was meant to uphold, namely, a political 
community in which both formal and a relative degree of factual equal
ity supplement each other. It follows that if the equality clause is to re
main faithful to its original spirit, it will have to be interpreted as 
providing a justification for the legislature’s endeavour to reconstruct 
social and economic relations along radically egalitarian lines. The heir 
to the classical liberal conception of the rule of law becomes a left-wing 
vision of a “social rule of law,” and the real traitors to the liberal legacy 
are not Neumann and his socialist comrades but those who speak in the 
name of liberal legal values while ignoring that our world is radically 
different from that envisioned by Adam Smith.^®

Neumann undertakes to sketch out the broader institutional details 
of this project in a number of more technical essays. Contemporary capi
talism can be transformed—^by means of new forms of workplace democ
racy, labor courts, and joint labor/capital representation in quasi-public 
planning bodies—so as to recapture at least something of the social ho
mogeneity once characteristic of its earlier competitive phase, and Neu
mann can endorse a set of transitional corporatist structures as part of 
an economic democracy conceived of as a stepping stone to a socialist
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economy based on self-administered economic units.^^ Pivotal here is 
the unusual concept of an “economic constitution,” referring, for Neu
mann, to a set of state norms that outline the principles and organiza
tional structure for a transitional postcapitalist economic system and 
aspire to preserve legal regularity and predictability. Insofar as the pri
vate sphere is a site of potential oppression and concerns genuinely po
litical issues and concerns, and is not the site of the equal autonomous 
agents located by classical liberal theory there, the distinction between 
“public” and “private” loses any systematic justification in contemporary 
law. Traditional conceptions of constitutionalism no longer suffice, and 
the constitutionalist agenda has to be expanded into areas traditionally 
deemed private by liberalism. This by no means implies for Neumann 
that we can do without private law or an autonomous private sphere.^^ 
But it does mean that a traditional constitutionalist agenda risks becom
ing outdated if all potential despotisms, including those emerging in the 
capitalist “private” sphere, are to be successfully regulated. Like tradi
tional liberal constitutions, Neumann’s economic constitution demands 
that state intervention take a cogent and calculable form; unlike those 
coristitutions, his model acknowledges the ongoing fusion of private and 
public authority in organized capitalism and the dangers of both un- 
regulated private power and new modes of public/private power, 
and it seeks to subdue them by means of participatory and judicial 
innovations.^^

Neumann s concern about the dangers of ill-organized and unpre
dictable state intervention is hardly coincidental. Indeed, his vision of a 
social rule of law includes a number of surprisingly contemporary fea
tures, not the least of which is his remarkable anticipation of some of 
the basic features of present-day radical criticisms of bureaucratic forms 
of state intervention.

In recent years, it has become common on the Left to accuse Euro
pean social democracy of having had far too little awareness of the dan
gers and worrisome side effects of bureaucratically organized forms of 
regulation in the era of the welfare state. Although Michel Foucault has 
probably played the key role in inspiring this genre of criticism, even 
Jurgen Habermas, who surely does not represent anything like the idio
syncratic anarchism that seemed to motivate Foucault, now claims that 
mainstream social democracy long underestimated the extent to which
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inappropriate forms of bureaucratic intervention undermine political 
and social autonomy and at times are at best ambiguous and at worst 
downright counterproductive. In Habermas’s view, the Left correctly re
mains concerned about the dangers of capitalist-based inequalities for 
democratic politics, but the enigma it now faces is that its traditional 
tool for challenging capitalist domination (bureaucratic regulation) has 
been robbed of the innocence it once seemed to possess. If the demo
cratic Left is to overcome its present impasse and offer a real alternative 
to neoconservatism, it will have to break with an overly statist political 
legacy and grapple with the significance of the real dangers of bureau
cratic regulation.^^

Neumann’s early model of a social rule of law suggests that this criti
cism, at least, needs to be qualified and that there were always subterra
nean strands in European socialism sensitive to many of the types of 
problems rightly identified by contemporary analysts of the welfare 
state. This probably becomes most clear in an intriguing 1925 essay, in 
which the young Neumann precociously acknowledges many of the lim
its and perils of bureaucratically organized social regulation. The piece 
focuses on the rather technical legal issue of compulsory state-backed 
labor settlements, but Neumann soon transforms it into a vehicle for 
addressing a number of broader concerns.

In the essay, Neumann opposes the practice of state-enforced 
agreements between capital and labor because he is convinced that it 
undermines the independence of labor unions and the working-class 
constituencies represented by them. Legally organized state interven
tion into relations between businesses and unions is absolutely neces
sary, because it alone can provide a degree of what Neumann calls 
“social freedom”: far-reaching state intervention in society is imperative 
if broad masses of the population are to be guaranteed a minimum of 
social and economic independence. Simultaneously, Neumann recog
nizes that bureaucratic intervention poses a number of very real prob
lems. The central state cannot try to intervene in society in every 
conceivable way. Only governmental regulation that is likely to be effec
tive should be undertaken, which means here that the central state 
should only attempt action when it is likely to succeed in carrying it 
out. Because Neumann claims that strong labor unions might be able to

53______________ __
The Social Rule of Law

ignore the compulsory state contracts in question, such contracts will 
probably prove ineffective. Furthermore, state regulation generally chal
lenges, in an obvious way, the autonomy of those it hopes to regulate. It 
,demands of them that they abandon specific classical private freedoms 
in favor of accepting new forms of state conflict resolution. Compulsory 
contracts, for example, undermine a labor union’s right to strike, while 
providing it with new state-organized and state-centered means for set- 
tlihg conflicts between labor and capital, and it is crucial that the actors 
involved consider whether the forms of state control they are willing to 
accept are really worth the trade-ojffs. In the example examined here, 
because the right to strike is the very centerpiece of union autonomy 
and working-class economic action, Neumann thinks unions should be 
more than a bit suspicious about state-endorsed compulsory contracts.^® 
Finally, there are more subtle dangers at hand as well. The proliferation 
of direct state regulation risks generating a “spirit of servility” (Unterta- 
nengeist) among social actors: they may come to count on state represen
tatives to resolve political conflicts and thus lose an adequate sense of 
the significance and complexities of political struggle and the centrality 
of responsible” political action.^® This is all particularly dangerous, be
cause, as Neumann restates on. a number of occasions, “Germany is to
day de facto more bureaucratically dominated than ever before.” But 
socialism without democracy, without the participation of autono

mously formed social forces . . . is not imaginable.” Socialism does not 
seejc' statization (Verstaatlichun^ and the negation of social autonomy, 
but hopes to realize social and political autonomy by means of state 
intervention, however paradoxical that may admittedly be, given the am
bivalent structure of regulatory instruments.^^

Neumann’s analysis here points to what is arguably the central para
dox of the modern interventionist state. On the one hand, extensive 
st^teantervention in social life constitutes a necessary presupposition for 
providing a basic degree of political and social freedom for broad 
masses of the population. On the other hand, the state risks intervening 
m facets of social life in ways sure to fail, and its interventionist activities 
at times threaten to engender new forms of inequality and dependence.

I read Neumann here, he provocatively suggests that the democratic 
eft needs what we might describe as a “self-restraining” rule of law.
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Only state-organized legal regulation of social life can generate the au
tonomy essential to modern democratic politics, but the state must 
restrain itself by organizing its many, and generally absolutely necessary, 
activities in such a way as not to counteract the very political and social 
autonomy it seeks to preserve and expand. If there is any solution to the 
paradoxes of the modern interventionist state, it lies in part in how legal 
forms function to structure and organize the exercise of political power. 
The form of state action—^for example, the legal structure of state im
peratives or the legal institutions involved in particular types of regula
tion—is essential for preserving political and social autonomy. Poorly 
articulated and vague legal norms may provide administrators with too , 
much leeway, making it easier for them to act in incalculable, irregular, 
and arbitrary ways.2® Qj. gt^te may need to organize a particular type 
of regulatory activity in a relatively decentralized manner; otherwise, le
gal instruments may prove too crude for producing the desired effects. 
In short, developing a defensible conception of the rule of law capable 
of confronting the exigencies of contemporary social life means that 
legal and political theory has to focus on how the state’s legal forms, 
norms, and institutions can function to protect political and social inde
pendence while recognizing the absolute necessity of extensive state 

action.
This insight clearly underlies Neumann’s analysis of the institutional 

configuration of the social rule of law. He thinks that economic democ
racy must consist of a relatively decentralized system of diverse decision
making bodies, in part because the central state cannot directly resolve 
every conceivable conflict that emerges amidst the complex interstices 
of the modern economy. Direct state regulation of every facet of the 
economy would not only prove ineffective but generate a broader stati- 
zation of social relations incompatible with autonomous political and 
social action.^® Economic democracy should involve “self-administra
tion,” by means of new modes of worker representation and courts that 
offer a training ground for the working classes to enter the complexities 
of contemporary politics. Workers undergo a process of self-education 
about democratic politics only through “active participation in political, 
social and economic life,” and labor courts offer a bridge between repre
sentative political institutions and broad segments of the population
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otherwise alienated from state-level politics. In educating the working 
classes about politics, they help make sure that they remain an indepen
dent political force.^®

2 Authoritarian Laborism?

Despite its many absorbing features, Neumann’s model of a social rule 
of law must ultimately be considered a failure. Although Neumann later 
claimed that his project “combined the heritage of civil rights, legal and 
political equality with a project of social democratic reform, its commit
ment to civil rights turns out to be ambivalent at best.^^ It is undoubtedly 
true that the roots of this weakness lie in Neumann’s classically Marxist 
assumptions, yet it is also the case that Schmitt’s brand of antiliberalism 
shapes the contours of Neumann’s left-wing hostility to the liberal-rights 
tradition and at times even provides him with the analytical tools for 
criticizing it.^^

Schmitt had long insisted on the incompatibility of democracy and 
liberalism. Democracy means the “identity of the ruled and rulers” or, 
as noted in chapter 1, a “substantial homogeneity of the people.” This 
identity can be constructed by many possible means and can take dis
tinct forms, but civil liberties, legalism, parliamentarism, and the liberal 
belief in the sanctity of free discussion and compromise are by no means 
essential to it. Mass-based dictatorship could very well also realize it. Lib
eralism is based on a bourgeois and individualistic conception of free
dom, whereas democracy is principled on the idea of equality, which is 
another expression for the necessity of homogeneity in a system based 
on the identity of ruled and rulers, or “the people and its state.” Further
more, equality must be understood in substantialist terms and cannot 
refer to the (antipolitical) formalistic universal equality espoused by the 
mtellectual giants of modem political thought. The liberal conception 
of universal equality ignores the unavoidability of existential friend/foe 
antagonisms, and democratic identity is most effective when based on 
national or ethnic features. Democracy is also a genuinely political con- 
^opt, whereas its opposite, universalistic liberalism, is antipolitical. As I 
outlined in the previous chapter, the peculiar antimodernism implicit 
m this constellation of ideas is the major source of both Schmitt’s and
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Kirchheimer’s hostility to modem formal law, and it is implicated as well 
in their preference for systems of mass rule liberated from all legalistic 
shackles.

Given his emphasis on the centrality of the problem of political and 
social autonomy, it is surprising that Neumann relies explicitly on the 
Schmittian liberalism versus democracy dichotomy but nonetheless sim
ply restates Schmitt’s claim on a number of occasions. Like Schmitt, 
Neumann does so not merely to outline the tensions between a privatis- 
tic and explicitly bourgeois variant of liberalism and modem democratic 
politics. Liberalism in this formulation does not refer simply to bour
geois property rights but to an extensive set of classical political rights 
(including free speech, the right to political assembly, habeas corpus, 
and so on) If Neumann even bothers to offer an explicit defense of 
this dichotomy anywhere, it remains, unfortunately, a rather simplistic 
one: basic rights justify individual freedom, whereas democracy aims to 
legitimize what he repeatedly and vaguely describes as “state coercion” 
(staatlichen Zwan^.^ What this appears to amount to is that Neumann— 
again in-a manner reminiscent of Schmitt, whom he continually cites in 
his discussion of this theme and whose peculiar categorization of politi
cal rights in the 1928 Versfassungslehre he directly borrows from^®— 
thinks that liberal rights are essentially “prestate” and even “antistate” 
and are based on the idea that individual freedom is in principle unlim
ited in relation to the state, whereas democracy implies the legitimacy 
of extensive state intervention in society as a way of realizing identity 
between the mlers and the mled mled. Both Schmitt and Neumann 
accept an extremely privatistic interpretation of political rights, precisely 
so that they can then minimize the importance of basic civil liberties for 
contemporary mass democratic politics. Whereas Neumann’s broader 
justification for restating the modem mle of law relies on the persuasive 
insight that classical legal ideals need to be reconstmcted in the face of 
unprecedented social transformations in order to remain faithful to 
their original intent, he does not seem very intent on applying this 
maxim in his hostile criticism of so-called private, individualistic (free
dom of assembly?) and antidemocratic (free speech?) rights.

Neumann is surely more uneasy about juxtaposing democracy to lib
eralism than Schmitt is, and at least at some junctures he seems troubled 
by its implications. In an essay for the SPD journal Die Gesellschafi, for
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example, he comments that ultimately liberal ideology has performed 
good services for the socialist movement, and today certain liberal ideas. 
. . . [for example, free speech] ... still are essentially linked to socialist 
ideology.” Minimally, liberal rights are of tactical value to the Left, and, 
if only for historical reasons, they cannot be “thought out of exis
tence. Yet even in this essay, he ultimately emphasizes the contradic
tions between liberal basic rights and democratic (and socialist) politics, 
and what seems to motivate him, as it did Schmitt and Kirchheimer, is 
the unfortunate illusion that modern mass democracy could do without 
institutionalized liberal political rights. Although more sensitive than 
Kirchheimer to the immediate political dangers that their suspension 
might pose for the (minority) social democrats, Neumann is, unfortu
nately, similarly inspired by the image of a postcapitalist socially homo
geneous order in which allegedly antistatist liberal rights no longer need 
to perform any services for the socialist movement. Indeed, he explicitly 
concedes this in his revealing Union Autonomy and the Constitution, where 
all the most troubling implications of his intellectual dialogue with Carl 
Schmitt come to an explosive head. As long as contemporary society is 
missing “social homogeneity, the substrate of every true democracy,” 
some social group or another inevitably appeals to the merely formal 
rights of the liberal tradition as a way of buttressing its claims against 
the status quo.^*^ Liberal rights are an instrument of political struggle, 
something needed by a political minority or oppressed group in order 
to raise claims against its rulers, but once social homogeneity (a concept 
never explicitly explained here by Neumann but clearly referring to 
some postcapitalist condition of substantial social and economic equal
ity) is realized, any real justification for individual rights disappears. So
cial homogeneity means social and political harmony, and when 
achieved the liberal-rights tradition would have fulfilled its worthwhile, 
but limited and now anachronistic, function.

The fateful consequences of this position manifest themselves unam
biguously in Neumann’s writings during the early thirties. Amidst the 
Weimar Republic’s fateful last political crisis, it becomes the basis for a 
peculiar defense of what we can only describe as authoritarian laborism.

After abandoning political power in 1930 because of a fight over 
unemployment benefits, the SPD literally handed over governmen
tal responsibility to right-wingers who had long openly sought an
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authoritarian solution to the Weimar Republic’s long-standing political 
and social ills. Obsessed by the danger of worse things from the Stalin- 
istic Communist party and the rapidly growing far Right, the SPD (for 
which Neumann soon served as a legal advisor) pursued its infamous 
course of political toleration vis-a-vis Heinrich Bruning’s constitutionally 
dubious presidential semidictatorship. Like many others in the main
stream of German social democracy (including Hermann Heller), Neu
mann seems to have been convinced of the necessity of this ultimately 
disastrous political option. Although it would be unfair to read his Union 
Autonomy and the Constitution as an apology for Bruning, it does show 
why Neumann fell into the easy trap of accepting a form of quasi-author
itarianism as an answer to Weimar’s ills. Carl Schmitt, unfortunately, 
plays more than a modest role in this tragedy.^®

Schmitt had forecast that the time would come when social demo
cratic thought would be forced to choose from among its distinct and 
allegedly incongruous liberal, democratic, and socialist elements; Neu
mann’s. Union Autonomy and the Constitution eerily fulfills Schmitt’s fore
cast. The book is intended as a restatement of Neumann’s doctrine of 
the social rule of law, but his formulation of it is striking in that it aban
dons any adequate concern for the civil rights that the social rule of law 
allegedly synthesizes with a broader left-vring reform project. Neumann 
begins by repeating Schmitt’s views about the incongruity between liber
alism and democracy, but he develops this argument by means of an 
interpretation of the Weimar Constitution that privileges some of its 
legal elements over others.^® His argument is that those facets of the 
Weimar Constitution providing a constitutional base for social demo
cratic reformism and the corporatist project espoused by Neumann are 
“dictatorship-proof” (diktaturfest). Although the Weimar Constitution’s 
emergency clause (article 48) allows dictatorial inroads on many basic 
political liberties, Neumann adamantly insists that its social-reform-ori
ented authors could not have intended the emergency clause as a check 
on the constitution’s endorsement of radical social and economic 
change (as set out in articles 159 and 165). Whatever its status as a work 
in constitutional exegesis, the argument’s Schmittian overtones are 
striking; Neumann attributes the greatest legal weight to those clauses 
of the constitution aspiring to realize the “positive social and economic 
equality” essential to a true socially homogeneous democracy. A homo
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geneous democracy based on substantive (economic) equality is privi
leged in relationship to liberalism and basic political rights, and the 
category of (social) equality is given more substance than (political) 
freedom. Perhaps most astonishingly, Neumann seems to have few 
qualms about the potential dangers of the new “commissarial dictator
ship” and its inroads against political rights.^® What really bothers him is 
that dictatorial emergency powers could be employed against the social 
democratic reform project and its main vehicle, the democratic labor 
unions. He goes so far as to apply the idea of an institutional guarantee 
(or the view that a constitutional document can protect and preserve 
the essential features of a particular institution) in order to justify the 
privileged status of the labor unions. In his view, the constitution outfits 
unions with a set of complementary rights that not only allow them to 
exercise all of their basic economic functions but give them more exten
sive political freedoms than other groups.^^

With this move, the social rule of law’s alleged attempt to fuse classical 
political rights with socialist reformism takes a peculiar turn indeed. 
Only those political forces making up part of the Left’s reform coalition, 
it seems, are to have any meaningful political freedoms.

Of course, one could offer a more sympathetic reading of the book. 
Is this not the voice of someone trying to preserve some autonomy 
for the battered republic’s only real democratic force, namely, the SPD 
and" its union allies? Given the undeniable authoritarian proclivities 
of the German middle classes during the early thirties, were there any 
real historical alternatives to this? Might not the polarized conditions 
of crisis-ridden Weimar indeed have required some type of temporary 
executive-centered government, but a more defensible one than that 
which actually emerged in 1930? If so, can we not read Neumann as 
trying to ojffer an argument for a more humane alternative to the actual 
right-wing semidictatorships of pre-Hitler Germany?

These crucial historical questions will, unfortunately, have to remain 
unanswered here. More significant for our task are the theoretical 
sources of Neumann’s problematic conception of basic political rights. 
Notwithstanding any historical justification which we might find for it, 
it sadly remains a crude conception.

Striking about Neumann’s analysis is how it corresponds to the logic 
of the tamed version of Schmitt’s concept of the political, suggested by
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Neumann in Union Autonomy and the Constitution—a version, by the way, 
undoubtedly consistent with many features of classical Marxist political 
thinking. Rights are basically a tool of political struggle, an instrument 
employed by political forces against their foes, often (for Neumann) 
foes who dominate state institutions, hence the antistatist character of 
rights. In tune with the Schmittian concept of the political’s valorization 
of political struggle and violence, they are also seen as being most essen
tially coercive, a weapon directed against a hostile political opponent 
against whom one seeks to mobilize political muscle. Predictably, they 
are then counterposed to a “true” homogeneous form of democracy, in 
which rights presumably become unnecessary. Neumann reasons that in 
a homogeneous (socialist) community there would no longer be any 
real friend/foe hostilities, thus no need for legal rights, whose main 
function is to serve as an instrument of political struggle. Nor would 
there be a need for rights to check and restrain the exercise of political 
authority. The state, it seems, would now be sure to act in the communi
ty’s transparent collective interest. Neumann is certainly much more 
hesitant about making these claims than Kirchheimer is, yet it is undeni
able that his view contains the dangerous suggestion that social homoge
neity frees the polity of the need for serious political exchange and that 
socialism necessarily generates a “good” order destined to solve all major 
political problems. If Kirchheimer’s socialism can be read as an attempt 
to recapture something of the homogeneity characteristic of premodern 
existence, Neumann’s utopia is probably at best a somewhat more be
nign version of the same indefensible idea.

Indeed, the “autonomy” Neumann makes central to his formulation 
of an alternative social rule of law ultimately refers to little more than 
the freedom of action of a particular social agent, namely, the industrial 
working class. If his analysis suggests at times that autonomy (a term 
repeatedly used by Neumann) might mean something more, all doubts 
are put to rest in Union Autonomy and the Constitution. Despite his inflated 
claim to have combined liberal political rights with a broader project of 
radical social and economic reform, the centerpiece of the social rule 
of law is really “the promotion of the rise of the working class, securing 
liberty and property only insofar as they do not hinder the advancement 
of this class”: the political liberty of other political agents can, as we have 
seen, be legitimately abandoned if it gets in the way of the working
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classes and an authoritarian system allegedly representative of its inter
ests.^^ Wrapped in problematic traditional Marxist assumptions about 
the privileged status of the working classes and sketched out by means of 
categories permeated with Schmitt’s brand of authoritarian decisionism, 
Neumann’s social rule of law, unfortunately, eventually reduces the cru
cial idea of social and political autonomy to little more than the “ability 
to fight” (Kampfiereitschaft) of a particular social interest.

A defensible conception of the democratic rule of law clearly has to 
abandon the problematic idea of homogeneity found here as well. A 
more thorough break with Schmitt might have suggested to Neumann 
that political rights are not simply individualistic and that democracy 
amounts to more than identity, state-directed social reform, or a transi
tory step toward some vaguely defined socialism. The working classes do 
not represent humanity’s universal interests; instead, democracy realizes 
universality in a more complicated fashion than Neumann ever manages 
to conceptualize. Democracy flourishes on the basis of mutually en
abling common action, on a reciprocally transformative and educative 
process of give-and-take. It alone is fully capable of institutionalizing the 
unhindered debate and exchange on which effective political action is 
based, thereby fully rationalizing state authority. The rule of law and 
the institutionalization of basic political rights essential to it function to 
protect and buttress debate and independent political action, enabling 
citizens to engage in political action and exchange with the heteroge
neous Other so essential to the political reflection and learning on 
which democracy depends.

3 Exile In England and the Specter of Carl Schmitt

Hitler took power in January 1933. His life in danger, Neumann—a 
prominent Berlin labor lawyer, socialist intellectual, SPD advisor, and 
Jew—soon fled Germany for England. Having just defended a number 
of prominent social democrats (including the Prussian Minister-Presh 
dent Otto Braun and Secretary of the Interior Carl Severing) in the 
courtroom against the Nazis, Franz Neumann was one of the first Ger
mans to be stripped of his citizenship by the new dictatorship. Closely 
watched by Nazi spies in England, Neumann soon became active in 
SPD exile politics, began work on a massive study on the rule of law
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(under the guidance of Harold Laski at the London School of Econom
ics), and contributed a number of essays to British and left-wing exile 
publications.'*^

Unsurprisingly, these essays are more radical in tone than his Weimar 
writings. He incisively attacks the policies of the Weimar SPD, and his 
comments take a refreshingly self-critical tone. The “great mistake” of 
the union movement “was to believe that economic democracy was pos
sible without political democracy.” Indeed, “industrial self-government 
itself failed.” Why? ‘The main point is that the trade unions lost their 
freedom and independence. Legally, they were completely independent 
of the state. . . . But in fact they were . . . dependent upon the state. 
Neumann thinks that Weimar social democracy’s endeavour to realize a 
self-restraining mode of social and economic regulation proved disas
trously unsuccessful and that the Weimar welfare state statized autono
mous social relations and undermined key political groups’ capacity for 
independent action. The democratic Left’s own legal and institutional 
failures contributed to the rise of fascism.

Most significantly, Neumann concedes that his own vision of a social 
rule of law is implicated in this political catastrophe—but he concedes 
this for all the wrong reasons. In ‘The Rule of Law, the Division of Pow
ers, and Socialism,” he writes that the “destruction of all constitutional 
guarantees by the fascist system compels us to examine whether . .. the 
idea of the rule of law is compatible with Marxist-socialist ideas. Neu
mann’s answer here is “no.” After trying to show that the modem mle 
of law, defined here primarily by its emphasis on the generality of legal 
norms and a clear-cut division of powers, is bourgeois, he convincingly 
shows how the dual emergence of mass democracy and monopoly capi
talism “denatures” the liberal mle of law and transforms it into some
thing distinct from what it was intended to be. General law is abandoned 
in the face of massive capitalist monopolies necessitating modes of regu
lation that effectively take the form of individual measures, parliamen
tary sovereignty is replaced by a political system dominated by the 
executive branch, and the judiciary usurps extensive legislative functions 
by exploiting the possibilities offered by vague deformalized legal 
norms. When a radical labor movement appears on the historical scene, 
“the importance of basic political freedoms decreases continuously.”^® 
Neumann made many similar observations in his Weimar writings, and
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his method is again reminiscent of Karl Renner’s emphasis on the “func- 
: tional transformations” undergone by legal institutions amidst far-reach
ing social changes, but crucial here is the fact that Neumann abandons 
any real interest in developing a conception of the rule of law more in 
tune with the requirements of mass democracy. After Weimar’s demise, 
the very possibility of a legal order suitable to a transitional social order 
seems altogether naive to Neumann; the onward march of fascism neces
sitates a militant socialist response from the democratic Left. In fact, he 
directly concedes that his own project of a social rule of law failed, in 
part because the criticism of writers like Kirchheimer and Schmitt was 
correct.^^ He then repeats his characteristically left-Schmittian claims 
that democracy and liberalism, and thus equality and liberty, are contra
dictory, and although he notes that “we do not want to state that democ
racy has to dispense with any form of securing the freedom of its 
citizenry, that the idea of the rule of law has to disappear entirely ... it 
will be ‘superseded,’ that is, at the same time obliterated and transferred 
to another, higher sphere,”^® he never tells us exactly what this “super- 
session” should look like. Although at times uneasily looking beyond its 
Schmitt-influenced Marxist categories and claims, the essay nonetheless 
remains imprisoned in them, and Neumann probably relapses to a vi
sion of the ties among democracy, socialism, and the rule of law in some 
ways more similar to Kirchheimer’s than to that found in Neumann’s 
own Weimar writings. Here, the rule of law is a bourgeois check on the 
socialist project and its dream of a socially homogeneous democracy. If 
it has any future, Neumann does not deem it important enough to dis

cuss anymore.
With this move, the problematic Schmittian Marxism represented by 

Kirchheimer and Neumann comes full circle. If they are to offer a more 
defensible conception of the rule of law, they clearly will have to break 
out of that circle. Kirchheimer’s investigations into the relationship be
tween legality and legitimacy (the subject of chapter 3) as well as Neu
mann’s theoretical contributions during the late thirties and early 
forties, while he was a member of the Institute for Social Research 
trViQT-»t#»T-c A qtiH cVinw tVipv both rame to recognize this.


